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U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMI 


COMMERCIAL IN 


AGENCY: U.S. Customs, Department 
ACTION: Notice and request for comments 


SUMMARY: As part of its continuing effort t 
spondent burdens, Customs invites the g 
agencies to comment on an information 
cerning the Commercial Invoices. This 1 
made pursuant to the Paperwork Redu 
104-13; 44 U.S.C. 3505(c)(2)) 


DATES: Written comments should be rex 
2002, to be assured of consideration 


ADDRESS: Direct all written comment 
mation Services Group, Room 3.2-C, 130 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTA! 
information or copies of the form(s) linstr 
to U.S. Customs Service, Attn.: Tracey 
Pennsylvania Avenue NW, Washington 
927-1429. 


SUPPLEMENTARY INFORMATION 
Customs invites the general publicand other F 


ment on proposed and/or continuing information 

to the Paperwork Reduction Act of 1995 (Publi 

3505(c)(2)). The comments should address the accu 

estimates and ways to minimize the burden including t 

mated collection techniques or the use of other forn 

technology, as well as other relevant aspects of the inform: 

tion. The comments that are submitted will be summarized and in- 
cluded in the Customs request for Office of Management and Budget 


(OMB) approval. All comments will become a matter of public record. In 
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this document Customs is soliciting comments concerning the following 
information collection: 

Title: Commercial Invoices 

OMB Number: 1515-0120 

Form Number: N/A 

Abstract: The collection of Commercial Invoices is necessary for the 
proper assessment of Customs duties. The invoice(s) is attached to the 
CF7501. The information which is supplied by the foreign shipper is 
used to ensure compliance with statues and regulations. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 350,000 

Estimatea Time Per Respondent: 10 seconds 

Estimated Total Annual Burden Hours: 84,000 

Estimated Total Annualized Cost on the Public: $1,201,200.00 


Dated: November 20, 2001. 


TRACEY DENNING, 
Information Services Group. 


[Published in the Federal Register, November 26, 2001 (66 FR 59048)| 





5. CUSTOMS SERVICE 


DEPARTMENT OF 
OFFICE OF THE COMMISSIONER OF 
Washington, DC, No > ] 
The following documents of the United States C ustoms Service, 
Office of Regulations and Rulings, have been determined to be of suffi 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN 
DOUGLAS M. BROWNIN( 
Acting Assistant Ci 


Office of R 


mul 


REVOCATION OF R 
RELATING TO TALI 
ELECTI ,0-LUMINESC 


U 
XI 
I 


LING LETTER AND 
FF CLASSIFICATION 
‘NT DISPLAY MODULES 


GENCY: U.S. Customs Service, Department of the Treas 


CION: Notice of revocation of ruling letter and treat 
tariff classification of certain organic electro-luminescent (“OEL’ 
play modules 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 US 
5 as amended by section 623 of Title VI (Customs Moderni:z 
the North American Free Trade Agreement Implementation 
Pub.L. 103-182, 107 Stat. 2057), this notice advises - erested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff 
sification of certain organic electro-luminescent (“C a 
modules under the Harmonized Tariff Schedule of the Uni 
“HTSUS” Similarly Customs is revoking any treatmen 
accorded by Customs to substantially identical trans ict 
> proposed revocation was published on October 3, 2001, in tl 
’MS BULLETIN. No comments were received in response 


EFFECTIVE DATE: This action is effective for merchandise ent 
withdrawn from warehouse for consumption on or after February 
2002. 
FOR FURTHERINFORMATION CONTACT: Tom Peter Beris, Gener- 
al Classification Branch, (202) 927-1726. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free rr: ade Agreement Implementation Act (Pub. | 
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103-182, 107 Stat. 2057), (hereinafter 

Title VI amended many sections of the T 

and related laws. Two new concepts which emerg 
formed compliance” and ‘ shone re sponsibility y. 
are premised on the idea that in order in 
pliance with Customs laws and regulations, the trade c 


Lic 


became effective. 
930, as amended, 
1 the law are “in- 

” These concepts 

voluntary com- 
ommunity needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs t 


to provide the public 
with improved information concerning the trade community’s responsi- 


bilities and rights under t':«- Sustoms and related laws .. In addition, both 


the trade and Customs shure responsibilit: ig out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible 
ing reasonable care to enter, classify and value imported 1 
and provide any other information necess 
erly assess duties, collect accurate 
other applicable legal requiremen Let 

Pursuant to Customs ob ligations a notice was published on October 
3, 2001, in Vol. 35, No. 40 of the rOMS BULLETIN, proposing to revoke 
NY F82153, dated February 16, 2000, which classified OEL display mod- 
ules under subheading 8531 H nments were re- 


for us- 
nerchandise, 
ustoms to prop- 
statisti nd determine whether any 


1.80.9025 
ceived in response to this notice 

As stated in the proposed notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an inte rpret iling or decision (i.e., 
ruling letter, internal advice memorandum or decision, or protest re 
view decision) on the merchandise subject to this notice should have ad- 
vised Customs during the comment period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of eo 
Customs is revoking any treatmer ya ustoms to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer 
third party, Customs personnel aj 
portations of the same or simila1 
toms previous interpretation of the ] 
United States. Any person involved i1 
tions should have advised Customs during this notice period. An import- 
er’s reliance on a treatment of subst al ly id transactions or on 
a specific ruling concerning the merch di e covered by tl] 
raise the rebuttable presumption of lac 
of the importer or its agents for importati 
date of this final decision 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY F8215 
reflect the proper classification of the O} in su bead: 
ing 8529.90.99, HTSUS, which provide arts suitable for use solely 
or principally with the apparatus of headings 8525 to 8528: Other: Oth- 
er: Other, pursuant to the analysis in HQ 96 


ing issued toa 

1 third party to im- 
mporter ¢ or Cus 
f Schedule of the 


entical transac- 


11s notice may 
able care on the part 
quent saeten effective 


3 to 


ch is set forth as 





U.S. CUSTOMS SERVICE 


the Attachment to this document. Additionally, pursuant to 19 U.S.C. 
1625 (c)(2), Customs is revoking any treatment it previously accorded to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: November 16, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


| Attachment | 


Gees 
i nREhAS 
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1, DC, November 16, 2001. 
2 RR: CR: GC 964887 TPB 
Category: Classification 
Tariff No. 8529.90.99 
Mr. Eric R. Rock 
NIPPON EXPRESS U.S.A., IN¢ 
11417 Irving Park Road 


Franklin Park, IL 60131 
Re: Organic Electro-Luminescent Display Module; Revocation of NY F82153 


DEAR Mr. Rock 


In NY F82153, which the Director of Customs National Commodity Specialist Division, 


New York, issued to you on February 16, 2000, organic electro-luminescent (“OEL’) dis- 


play modules were held to be classified under subheading 8531.80.9025, Harmonized Tar- 
iff Schedule of the United States, (“HTSUS”), which provides for other electric sound or 
visual signaling apparatus, other apparatus, other, indicator panels, other 

Pursuant to 625 (c), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revo- 
cation of NY F82153 was published on October 3, 2001, in the CUSTOMS BULLETIN, Volume 
a 


35, Number 40. No comments were received in response hat notice 


The OEL display module consists of a 96 x 32 pixel graphic dot matrix, electro-lumines- 
cent display that has been attached to a printed circuit assembly (“PCA”). The PCA in- 


i 
i 
cludes anode and cathode drivers, mylar “dome pad” depression 


switches, and a flexible 
connector. This module will be incorporated into a cellular mobile phone and wi 

touch pad display of all relevant call data 

Issue: 


What is the proper classification of the organic electro-luminescent di 


J ) ] / 
Law and Analysis 


Classification under the HTSUS is made in accordance with the General] Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 


Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1 
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and ifthe headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“ENs”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the ENs provide acommentary 
on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 

8529 Parts suitable for use solely or principally with the apparatus of head- 
ings 8525 to 8528 
8529.90 Other 
Other 
85 29.90.99 


8531 Electric sound or visual signaling apparatus (for example, bells, sirens, 
indicé ator pé< ar or fire alarms), other than those of heading 


8531.80 Other appz 
8531.80.90 Other 
Indicat 


8531.80.902 Other 


To determine whether or not an < eis a “part,” we must ascertain if that article is 
necessary to the completion of the cle with which it is used, that is, if it is ani — al 
constituent or component part w hout w the parent art ticle cannot function as that 
article. Clipper Belt Lacer Co., Inc. v. United Siates, 738 FSupp. 528 (CIT 1990 


Section XVI, note 2, HTSUS, provides, in pertinent part, as follows: 


b) Other parts, if suitable for use solely or princi wi ‘ith a particular kind of ma- 
chine, or with a number of machines of t including a machine of 
‘ the mé hans of that kind or in heading 

8503, 8522, 8529 or 8538 as appropriate 


IY 
heading 8479 or 8543) are to be classifie awit 
3: 


8409, 8431, 8448, 8466, 847: 
fa 

You have provided documentation that shows that in addition to the display itself, these 
modules contain anode and cathode drivers, mylar “dome pad” depression switches anda 
—— connector which are critical components for the operation ofa cellular telephone. 
With these components, the module is beyond the scope of visual signaling apparatus of 
eading 8531, HTSUS 

These display modules are integral component parts without which cellular telephones, 
classifiable under heading 8525, HTSUS, that they are intended for could not function. 
Therefore, they es issifiable under s ing 8529.90.99, HTSUS. This ruling is con- 
sistent with a previou iarters Ruling on similar merchandise (See HQ 960873, 
dated November 12, 1997) 


Holding 
For the reasons stated above, the electro-luminescent EL) display module is tc be 


HTSUS, as: “Part 


classified under subheading 8529.90.99 s suitable for use solely or prin- 


cipally with the apparatus of headings 8525 to 8528: Other apparatus: Other: Other.” 
Effect on Other Rulings: 
93, dated February 16, 2000, is revoked. In accordance with 19 


will) become effective 60 day ter its publication in the ¢ 


a ARVIN mee DATT 


( 
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PROPOSED REVOCATION OF RULING LE 
TREATMENT RELATING TO THE CLASSIFI 
TEXTILE DRAWSTRING POUCHES FOR GLASSES 


TTER AND 
CATION OF 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation ofa ruling letter and treatmen 
relating to the classification of textile drawstring pouches for glasses. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke one ruling letter and any treatment 
previously accorded by Customs to substantially identical transactions, 
pertaining to the classification of textile drawstring pouches for glasses. 
Comments are invited on the correctness of the intended action 


DATE: Comments must be received on or before January 4, 2002 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, 
Branch, (202) 927-2339. 

SUPPLEMENTARY INFORMATION 

BACKGROUND 
On December 8, 1993, Title VI, —— Modernization), of the 

North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Ti ‘tle V1”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligat ion on Cu stoms to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and val 


Textile 


1e imported merchandise, 


and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), « 


2 }, aS 


amended by section 623 of Title VI, this notice advises interested parties 
that Customs intends to revoke Headquarters Ruling Letter (HQ) 
954403, dated November 16, 1993, which pertains to the classification of 
textile drawstring pouches for glasses. HQ 954408 is set forth as “At- 
tachment A” to this document. 
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Although in this notice Customs is specifically referring to one ruling, 
HQ 954403, this notice covers any rulings on this merchandise that may 
exist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing databases; no further rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, other 
than the referenced ruling (see above), should advise Customs during 
this notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625 (c)(2)), as amended by Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical transactions or of a specific 
ruling not identified in this notice may raise issues of reasonable care on 
the part of the importer or his agents for importations of merchandise 
subsequent to the effective date of this notice. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
954403 and any other ruling not specifically identified, to reflect the 


proper classification of the merchandise pursuant to the analysis set 
forth in Proposed HQ 963558 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by Customs to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: November 19, 2001. 
JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments | 





means gooas 


designed for Ty ( perso! fect iring travel, including back- 
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packs and shopping bags of this heading, but does not include binocular cases, camera 
ases, musical instrument cases, bottle cases and similar containers 
e HRL 086083 (March 5, 1990), as modified by HRL 086637 (March 30, 1990), NYRL 
0 oe 13, 1991), HRL 089575 (November 20, 1991), NYRL 8812 
, and HRL 951882 (January 29, 1993). 
at have been found to fall outside heading 4202, HTSUSA, are those that are 
not specially designed to hold a particular article and not adequately 
constructed for repeated use. You cited HRL 953176, dated March 16, 1993, for 
yroposition. That ruling classified a pouch under heading 3923, HTSI 


DILO 


1235 ie as 


considered 


‘this very 

SA, pertaining to 
articles of plastic. The decision was based on findings that the article was not specially 
} 7 f 


shaped or fitted nor of substantial construction. The other cases you cited were based on 


1at the pouch at issue here is neither specially shaped or fitted nor of sub 
on. On this basis, you assert that the pouch should be classified under 
‘SUSA, as an other made up textile article 
our contention that the pouch at issue is not adequately constructed 
for repeated use. As you pointed out in your letter, articles of heading 4202, HTSUSA, can 
be soft and/or without foundation. The pouch at issue is just such an article. We find that it 
is of substantial construction and capa ble of repeate d use. 
is the requirement that a pouch be specially shaped or fitted, it is clear that the 
not specially designed to hold a particular article. While a pair of glasses is 
tly inside the pouch, with dimensions of 7 by 3.5 inches, many othe1 
icles could also be placed therein. In addition, the pouch evidences no special features 
I bu t limited to) pockets or compartments, that would suggest special design to 


‘les 


that the pouch at issue is a general purpose pouch, capable of holding 
‘ious articles wi not specially shaped or fitted for a pa 
t is classifiable u1 subheading 6307.90.9986, HTS 


I . 

articular article, we conclude that 
USA, as an other article of textile 
substantial construction does not alter this conclusion 


3307.90.9986, HTSUSA 


ad valorem 
D 


nn > 1a 
ss 963558 oo 


ESaQt IRE 
< & O'HARA 


J036 


of et snopes Ruling Letter 954403; Drawstring Pouch for Sun- 
Subheading 4202.32.9550, HTSUSA; Not Heading 6307, HTSUSA 
On November 16, 1993, 


Customs issued Headquarters Ruling Letter (HQ) 954403 to 
you on behalf of your client 


, Brandon International, regarding the classification under the 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA) of a polyester 
drawstring pouch used as acontainer for sunglasses. This letter is to inform you that upon 
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review of HQ 954403, it has been determined that the classification decision in HQ 954403 
should be revoked. 

HQ 954403, has been cited in several recent Headquarters Ruling Letters as being in- 
consistent with Customs position taken on merchandise classified in heading 6307, 
HTSUSA. See HQ 962551, dated June 16, 1999, and HQ 963575, dated October 12, 1999 
This letter is to inform you that after review of ther a it has been determined that the 
classification of the textile drawstring pouch in HQ 954403 under subhea 
6307.90.9986, HTSUSA, is incorrect. As such, HQ 954403 is revoked pursuant to the 
ysis which follows below 


Facts: 
The drawstring pouch was described in HQ 954403 as follows: 

The sample is a 3% by 7 inch drawstring pouch made ofan ultra-fine polyester mat- 
erial. The pouch will be distributed to purchasers of sunglasses for the purpose of pr« 
viding a container with a drawstring closure to secure the glasses inside 

Issue: 
What is the proper classification of the polyester drawstring pouch for sunglasses? 
Law and Analysis 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 
provides that the classification of goods shall be determined according to the terms of the 

headings of the tariff schedule and any relative Section or Chapter Notes. In the event thé 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and k 
notes do not otherwise require, the remaining GRI may then be applied. The Harmoni zed 
Commodity Description and Coding System ‘Ex planatory Notes (EN) constitute the offi 
cial interpretation of the Harmonized System at the international level. While neither le- 
gally binding nor dispositive, the EN provide acommentary on the scope of each heading 
of the HTSUS and are generally indicative of the proper interpretation of these headings 

The eo oy provisions at issue in this case are heading 4202, HTSUSA, and heading 
6307, HTSL Headi ing 4202, HTSUSA, provides for, among other things, spectacle 
cases aitieaiie containers. The EN state that subheading 4202.32, HTSUSA, covers ar- 
ticles of a kind normally carried in the pocket or in the handbag and includes spectacle 
cases, note cases (bill folds), wallets, purses, key cases, cigarette cases, cigar cases, pipe 
cases and tobacco pouches. Heading 6307, HTSUSA, provides for, among other things 
other made up articles, and is a basket provision for articles not more specifically provided 
for elsewhere in the tariff 

Drawstring pouches have been classified under both heading 4202, HTSUSA, and head 

ig 6307, HTSUSA, depending upon their construction and the purpose(s) for whi ich the 
atpiinlane HQ 9601: 35 9, dated July 11, 1997. Where a textile drawstring pouch is con sid- 
ered specially designed to hold an article and of adequate construction to be used repeated- 
ly (rather than discarded), it is classifiable under heading 4202, HTSUSA. HQ 962551, 
dated June 16, 1999, andH iQ9 59524, dated November 4, 1996. Ifit is the kind of article to 
be carried in the pocket or handbag, with an outer surface of textile materials, it is classifi- 


able under subheading 4202.32, HTSUSA. HQ 962551, dated June 16, 1999, and HQ 
959524, dated November 4, 1996. Pouches classified outside heading 4202, HTSUSA, are 
generally those considered not specially designed to contain a particular article and not 
adequately constructed to sustain repeated use. HQ 960135, dated July 11, 1997 

More specifically, in the case of pouches or drawstring bags for glasses, Customs ha 
been consistent in its determinations that such merchandise, when rage are" 
constructed for repeated use is properly classified in heading 4202, HTSUSA. See HQ 
964443, dated May 14, 2001, HQ 962551, dated June 16, 1999; HQ 960135, dated July 11, 
1997; and HQ 959524; dated November 4, 1996. The instant drawstring pouch is ade- 
quately constructed for repeated use. Furthermore, the pouch is specially designed to suit 
the needs of the glasses it will carry. The dimensions of the pouch are more than adequate 
to snugly accommodate eyeglasses regardless of the absence of internal fittings or 
compartments. Additionally, the ultra-fine polyester fabric construction imparts a special 
feature to the subject merchandise in that it makes an ideal cleaning cloth for glasses. See 
HQ 960135, dated July 11, 1997, and HQ 959524, dated November 4, 1996. Thus, the in- 
stant drawstring bag is properly classified under heading 4202, HTSUSA. 

In your submission, you cited a series of Customs rulings which you believe support 
your claim that the subject merchandise is classified under heading 6307, HTSUSA. We 
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ulings concern generic pouches (i.e., jewelry pouches, gift bags, etc.) 
‘termined to be of non-durable or insubstantial construction. They are dis- 
able instant textile drawstring bag which is a substantially constructed 

pouch leo u e fabric specifically designed for glasses. In HQ 962551, Cus- 
toms clarified th bili nd substantial nature of drawstring pouches are deter- 
minative factor e classification of textile drawstring pouches. We note that even in 
HQ 954403 stant d pouch was described as adequately constructed for re- 
peated used icorrect in stating that the substantial nature of the 
conclusion. The substantiality of the drawstring pouch 
ed nature renders the article within the ambit of head- 
he subject merchandise is properly classified in sub- 


tingu 


h for sunglasses is properly classified in subheading 
‘ovides for, among other things, articles ofa kind normal- 
g: with outer surface of sheeting or plastic or of textile 
made fibers. The applicable rate of duty is 18.3 percent ad 
y code is 670 
), 1993, is hereby revoked. 
JOHN DURANT 
Director, 
Commercial Rulings Division. 


RELATING TO CLASSIFICATION OF MACKEREL 


REVOCATION OF RULING LETTERS AND 


ustoms Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letters and revocation of treat- 
ment relating to the classification of mackerel. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1 82, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two ruling letters pertaining to the tariff 
classification of mackerel and revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Notice of the proposed revocations was published in the CUSTOMS BUL- 
LETIN of October 17, 2001, Vol. 35, No. 42. No comments were received. 


EKFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 4, 2002. 


, INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
PLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
[OI \merican Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on October 17, 2001, in the CUSTOMS BULLETIN, Volume 35, Num- 
ber 42, proposing to revoke DD 801926, dated September 28, 1994, and 
PD A83430, dated July 1, 1996, pertaining to the tariff classification of 
mackerel under the Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in reply to the notice. 

In DD 801926, dated September 28, 1994, the classification of a prod- 
uct commonly referred to as canned jack mackerel was determined to be 
in subheading 1604.15.0000, HTSUS, which provides for prepared or 
preserved fish * * * whole or in pieces, but not minced, mackerel. In PD 
A83430, dated July 1, 1996, the classification of a product commonly re- 
ferred to as horse mackerel was also determined to be in subheading 
1604.15.0000, HTSUS. Since the issuance of those rulings, Customs has 
had a chance to review the classification of the merchandise and has de- 
termined that the classification set forth in those two rulings is in error. 
The canned jack mackerel is properly classified in subheading 
1604.19.20000, HTSUS, which provides for other fish * * * in airtight 
containers * * * not in oil * * * other. While we have been advised the 
horse mackerel was cooked to 100 degrees centigrade, we need addition- 
al information to properly classify this product. Should the importer de- 
sire a new bindingruling on this product, aruling request containing all 
relevant facts may be submitted to the Director, National Commodity 
Specialist Division, U.S. Customs, Attn: CIE/Ruling Request, One Penn 
Plaza, 10°8 Floor, New York, NY 10119. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking DD 801926 
and PD A83430, and any other ruling not specifically identified to reflect 
the proper classification of the merchandise pursuant to the analysis set 
forth in Headquarters Ruling Letters (HQ) 965059 and 965056 (see At- 
tachments “A” and “B” to this document). Additionally, pursuant to 19 
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US.C. 1625(c)(2), Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 

As stated in the proposal notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should have advised 
the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on aruling issued toa third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s failure to advise the Customs Service of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice, may raise issues of reasonable care on the part of the importer or 
their agents for importations of merchandise subsequent to the effective 
date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN 

Dated: November 20, 2001. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division. ) 


| Attachments | 


F THE TREASURY 
U.S. CUSTOMS SERVIC! 
DC, November 20, 2001. 
CLA-2 RR:CR:GC 965059pt! 
Category: Classification 


Tariff No. 1604.19.2000 
Ms. Mary Jo Muoio 


BARTHCO INTERNATIONAI 

90 West Street 

New York, NY 10006 

Re: Canned Mackerel, DD 801926 revoked 


DEAR Ms. Muoio 
In DD 801926, issued to you on behalf of Berns & Kopstein, by the Area Director of Cus- 
toms, JFK Airport, on September 28, 1994, a product identified as canned mackerel was 
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On page 165 of the dictionary, the term “Mackerel” is described as in the HTSUS, how- 
ever, Scally Mackerel, a fish found near Australia is added. 


“577 MACKEREL 
Scomber spp. and/or Pneumatophorus spp. 


(a) Mackerel (Atlantic) Scomber scombrus 

(b) Chub Mackerel or pacific mackerel Scomber japonicus 

(c) Blue Mackerel (New Zealand) Scomber australasicus 
(d) Scally Mackerel (Australia) Ambylgaster postera” 


Based on the foregoing, Jack Mackerel is not any of the three species of the genus Scom- 
ber which are designated as “Mackerel” in the HTSUS subheadings 0302.64.00 and 
0303.74.00. Accordingly, by application of Subheading Note 2 to Chapter 16, fish which are 
designated Jack Mackerel are not Mackerel as provided for in subheading 1604.15.00, 
HTSUS. 

HOLDING: 


Jack Mackerel, packed in brine, in cans, is a prepared or preserved fish product classi- 
fied in heading 1604, HTSUS, as Fish, whole or in pieces, but not minced. Since Jack Mack- 
erel is not provided for by name in this subheading, it will be classified in the residual 
subheading 1604.19.2000, HTSUS, as Other fish of this heading (including yellowtail): 

In airtight containers: * * * Not in oil: * * * Other. 
DD 801926, dated September 28, 1994, isrevoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
Washington, DC, November 20, 2001. 


CLA-2 RR:CR:GC 965056ptl 
Category: Classification 
Tariff No. 1604 
Mr. JERRY BARILE 
IMPORT OPERATIONS MANAGER 
ALL NATIONS FORWARDING IMPoRT C., IN 
One Cross Island Plaza 
Jamaica, NY 11422 


Re: Dried Mackerel, PD A83430 revoked. 


DEAR Mk. BaRILE 

In PD A83430, issued to you on behalf of Majestic Nagano, by the Port Director of Cus- 
toms, Champlain, NY, on July 1, 1996, a product identified as dried horse mackerel was 
classified under subheading 1604.15.0000, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for prepared or preserved fish 
but not minced: Mackerei. 

We have reviewed that ruling and determined that the classification set forth is incor- 
rect. However, because we do not have complete information regarding the duration and 
purpose of the cooking the fish undergoes, we are unable to provide the correct classifica- 
tion of the horse mackerel. The analysis set forth below provides our reasons for determin- 
ing PD A83430 is in error. Should the importer desire a ruling on this product a new 
request containing all relevant facts about the product may be submitted to the Director, 
National Commodity Specialist Division, U.S. Customs, Attn: CIE/Ruling Request, One 
Penn Plaza, 10" Floor, New York, NY 10119. 


whole or in pieces, 
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Pursuant to section 625(c), Tariff Act of 1930, as amended (15 5.C. 1625(c)), notice of 
the proposed revocation of PD A83430 was published on October 1 
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On page 165 of the dictionary, the term “Mackerel” is described as in the HTSUS, how- 
ever, Scally Mackerel, a fish found near Australia is added. 
“577 MACKEREL 
Scomber spp. and/or Pneumatophorus spp. 
(a) Mackerel (Atlantic) Scomber scombrus 
(b) Chub Mackerel or pacific mackerel Scomber japonicus 
(c) Blue Mackerel (New Zealand) Scomber australasicus 
(d) Scally Mackerel (Australia) Ambylgaster postera” 

Based on the foregoing, Horse Mackerel is not any of the three species of the genus 
Scomber which are designated as “Mackerel” in the HTSUS subheadings 0302.64.00 and 
0303.74.00. Accordingly, by application of Subheading Note 2 to Chapter 16, fish whichare 
designated Horse Mackerel are not Mackerel as provided for in subheading 1604.15.00, 
HTSUS 
Holding: 


Horse Mackerel, cooked in boiling water to 100 degrees centigrade and then dried with 
hot air may be a prepared or preserved fish product classified in heading 1604, HTSUS. 
However, withsut further information regarding the duration or purpose of the cooking, 
we are unable to provide a specific classification. Should the importer desire a new binding 
ruling on this product, a ruling request containing all relevant facts may be submitted. 

PD A83430, dated July 1, 1996, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION AND REVOCATION OF RULING LETTERS 
AND TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF CAST PRODUCTS USED IN CATHODIC PROTECTION 
SYSTEMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification and revocation of ruling letters and 
treatment relating to tariff classification of cast products used in ca- 
thodic protection systems. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying one ruling and revoking another ruling 
relating to the tariff classification of cast magnesium anodes and silicon 
iron castings, and revoking any treatment Customs has previously ac- 
corded to substantially identical transactions. Notice of the proposed 


modification and revocation was published on October 10, 2001, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: This modification and revocation are effective for 


merchandise entered or withdrawn from warehouse for consumption on 
or after February 4, 2002. 
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FOR FURTHERINFORMATION CONTACT: James A. Seal, Commer- 
cial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to Customs obligations, a notice was published on October 
10, 2001, in the CUSTOMS BULLETIN, Volume 35, Number 41, proposing to 
modify H@ 557046, dated May 17, 1993, which classified certain cast 
alloy magnesium ingots in subheadings in subheadings 8104.11.00 and 
8104.19.00, Harmonized Tariff Schedule of the United States (HTSUS), 
as other unwrought magnesium, depending on magnesium content, by 
weight, and to revoke H@ 088175, dated May 30, 1991, which classified 
certain silicon iron castings in subheading 8543.80.90, HTSUS, as other 
electrical machines and apparatus, having individual functions, not spe- 
cified or included elsewhere [in chapter 85]. Two comments were re- 
ceived in response to this notice, both favoring Customs proposal. 

As stated in the proposed notice, this modification and revocation will 
cover any rulings on this merchandise which may exist but have not 
been specifically identified. Any party who has received an interpreta- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision, or protest review decision) on the merchandise subject to 
this notice, should have advised Customs during the comment period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
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interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during this notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise covered 
by this notice which was not identified in this notice may raise the rebut- 
table presumption of lack of reasonable care on the part of the importer 
or its agents for importations subsequent to the effective date of this fi- 
nal decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 557046 to 
reflect the proper classifica:ion of the described merchandise in sub- 
heading 8543.30.00, HTSU 5, as other electrical machines and appara- 
tus, pursuant to the analysis in HQ 965250, which is set forth as 
“Attachment A” to this document. In addition, Customs is revoking HQ 
088175 to reflect the proper classification of the described merchandise 
in subheading 8543.90.88, HTSUS, as other parts of electrical machines 
and apparatus, pursuant tothe analysis in HQ 965252, which is set forth 
as “Attachment B” to this notice, respectively. Additionally, pursuant to 
19 US.C. 1625(c)(2), Customs is revoking any treatment it previously 
accorded to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: November 20, 2001. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, November 20, 2001 
CLA-2 RR:CR:GC 965250 JAS 
Category: Classification 
Tariff No. 8543.30.00 
JUAN B. CABALLERO 
MARTIN, DROUGHT & TORRES 
1111 First City Bank Tower 
Mcallen, TX 78501 


Re: HQ 557046 Modified; Magnesium Anodes for Cathodic Protection. 


DEAR Mk. CABALLERO: 

In HQ 557046, issued to you on May 17, 1993, on behalf of Thermal Reduction Company, 
certain anodes of cast alloy magnesium, products of Mexico, were held to be classifiable in 
provisions of heading 8104, Harmonized TariffSchedule of the United States (HTSUS), as 
unwrought magnesium, depending on the percent content of magnesium, by weight. As 
products of Mexico, the anodes were also found to ne eligible for duty-free treatment un- 
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der the Generalized System of Preferences (GSP), upon compliance with applicable laws 
and Customs regulations. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of HQ 557046 was published on October 10, 2001, inthe Customs BULLETIN, 
Volume 35, Number 41. Two comments were received in response to that notice, both fa- 
voring Customs proposal. The commenters made factual and legal arguments for the con- 
clusion that cast magnesium alloy ingots for use in cathodic protection systems are 
electrical machines and apparatus of heading 8543. A relevant legal note precludes goods 
of Chapter 85 from classification in Chapter 81. All factual and legal issues relevant to the 
conclusion will be more fully discussed in this ruling 


Facts: 


The facts in HQ 557046 indicate that 99.8 percent by weight magnesium is mixed with 
lime or other fluxing agents, alloyed with manganese, zinc and aluminum in specified pro- 
portions, then cast into ingots. Some ingots are sold directly while others are designated 
for further processing into anodes for cathodic protection. Thisis a process that electrolyt- 
ically restricts the development of rust and corrosion in underground storage tanks, pip- 
ing systems, ships’ hulls and above-ground applications where high levels of moisture are 
found. Ingots for this application are melted and poured into molds in a variety of desired 
shapes the anode may take. A preheated steel rod is placed in the center of the mold and 
the molten magnesium poured around it, with only the tip of the rod showing. The result- 
ing article is removed from the mold, rough edges trimmed, and the surfaces smoothed by 
burnishing. 

After importation, a cable or wire connects the anode to the object being protected, the 
cathode. The magnesium/steel anode has a large enough natural voltage difference to in- 
dependently produce an electrical current flow. Upon receiving current, negatively 
charged ions flow from the anode to the tank, pipeline or other object being protected, 
which serves as the cathode. This phenomenon initiates the buildup of a protective alkali 
layer on the cathode, thus arresting the buildup of corrosion on its surface, while gradual- 
ly oxidizing or eroding the anode in the process. 

The HTSUS provisions under consideration are as follows: 

8104 Magnesium and articles thereof, including waste and scrap: 
Unwrought magnesium 

8104.11.00 Containing at least 99.8 percent by weight of magnesium 

8104.19.00 Other 


8104.90.00 Other 


8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere [in chapter 84]; parts thereof 
8543.30.00 Machines and apparatus for electroplating, electrolysis or 
electrophoresis: 
Other machines and apparatus: 
8543.89.96 Other 
8543.90 Parts: 


8543.90.88 Other 


Issue: 


Whether magnesium anodes for use in sacrificial cathodic protection systems are un- 
wrought forms of magnesium of heading 8104, machines and apparatus for electrolysis of 
heading 8543, or parts of such apparatus 


Law and Analysis 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
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HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Goods that are identifiable as parts of machines or apparatus of chapters 84 or 85 are 
classifiable in accordance with Section XVI, Note 2, HTSUS. Note 2(a) states that parts 
which are goods included either in chapter 84 or in chapter 85 are in all cases to be classi- 
fied in their respective headings. Note 2(b) states that other parts are to be classified with 
the machines with which they are solely or principally used, including machines of head- 
ing 8543. The classification expressed in HQ 557046 was based on the fact that anodes are 
among the manufactured primary forms of metal listed in the Section XV, Additional U.S. 
Note 1, HTSUS, definition of the term “uwnwrought.” Customs was of the mistaken belief 
that the magnesium anodes at issue were within this definition. Clearly, molten magne- 
sium cast around a steel rod does not qualify as a “form of metal” of the kind contemplated 
by Note 1. 

Moreover, heading 8104 is in Section XV, HTSUS. Section XV, Note 1(f), HTSUS, ex- 
cludes articles of Section XVI (machinery, mechanical appliances and electrical goods). In 
this respect, the ENs on p. 1518 state, among other things, that heading 8543, electrical 
machines and apparatus having individual functions, not specified or included elsewhere 
in [chapter 85], covers all electrical apparatus not falling in »ny other heading of chapter 
85, nor excluded by an applicable legal note, or covered more specifically by a heading of 
any other chapter of the Nomenclature. Most of the appliances of heading 8543 consist of 
an assembly of electrical goods or parts (valves, transformers, capacitors, chokes, resis- 
tors, etc.) operating wholly electrically. It is now clear that HQ 557046 did not give suffi- 
cient consideration to the electrical nature of the magnesium anodes the subject of that 
ruling. The magnesium ingots from which the anodes at issue came were alloyed and 
fluxed to impart certain efficiency and capacitance required of impressed current anodes. 
However, the presence of the steel rod in combination with the magnesium ensures the 
requisite electrochemical properties for this application 

We are satisfied that cast alloy magnesium anodes, as described, qualify as goods of 
heading 8543. It is important to note, however, that two common types of cathodic protec- 
tion systems exist, impressed current and sacrificial. Both types of cathodic protection 
may be described as an electro-chemical process, a galvanic process or as electrolysis. The 
first type, impressed current cathodic protection, involves the application of an external 
current to operate. Cast magnesium anodes used with impressed current cathodic protec- 
tion systems are connected to the external power source after importation. In such cases, 
the magnesium anodes would be considered parts solely or principally used with electrical 
machines and apparatus, and classifiable in subheading 8543.90.88, HTSUS. The second 
type occurs when one metal is coupled, usually through a metallic wire, to a more reactive 
(anodic) metal. This connection is referred to as a galvanic couple. The anode material 
must have a large enough natural voltage difference to produce an electrical flow through 
the wire to the cathode. No outside power is required for this system to be effective. The 
facts in HQ 557046 specifically stated that the anodes at issue were finished products 
which are buried in the ground and connected to underground pipes to prevent their ox- 
idation. Such anodes are for use in sacrificial cathodic protection systems and would be 
considered apparatus for electroplating, electrolysis or electrophoresis provided for in 
subheading 8543.30.00. 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 2(a), HTSUS, the cast magnesium 
alloy anodes, as described, are provided for in heading 8543. They are classifiable in sub- 
heading 8543.30.00, HTSUS 


Effect on Other Rulin; 


H@ 557046, dated May 17, 1993, is modified as to classification. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication in the Cus- 
rOMS BULLETIN. 

MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division. 





\-2 RR:CR:GC 965252 JAS 
Category: Classification 
Tariff No. 8543.90.88 


athodic Protection 


DEAR MR. Cat 


In HQ 088175, dated May 30, 1991, certain high silicon iron castings, to be completed 


after importation into impressed current anode - cathodic protection, were held to be 


classifiable as other electrical machines and apparatus, in subheading 8543.80.90 (now 
8543.89.96), Harmonized TariffSchedule ofthe United States (HTSUS). Thi 
ified an earlier ruling to you, dated March 16, 1990, in which certain of the described ar 
ticles in tubular configuration were held to be classifiable as other pipes, tubes and hollow 


profiles of other alloy steel, in subheading 7304.59.80, HTSI 


Pursuant to section 625(c), Tariff Act of 1930 (19 U.S 16% ‘)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 7, 2186 (1993 


2; Stat. 2057, 2 , notice of the proposed 
evocation of H@ 088175 was published on October 10, 2001, in the CUSTOMS BULLETIN 


3 
Volume 35, Number 41. Two comments were received in response to that notice, both fa- 


voring Customs proposal. The commenters made factual and legal arguments for the con- 


clusion that the described castings 


or use in cathodic protection systems are electrical 


f 
i 

machines and apparatus of heading 8543. A relevant legal note precludes goods of Chapter 

85 from classification in Chapter 81. All factual and legal issues rele 


vant to the conclusion 


will be more fully discussed in this ruli 


Facts: 


The articles in HQ 088175 
and solid configuration. Both contained and 
less than 1] percent each of manganese and carbon, all by weight nis alloy as 1 tc 


1¢ ) 


provide maximum electrical conductivity. The tubular articl unmachined hollow 
castings with plain ends, while the solid articles wer yds of solid cross section 


with dimensions similar to the tu lar castings, except tnat the diameter of one end 1s en- 


larged and hollowed out to form a 2-inch aperture to receive a cable or lead wire. After im- 
} ] 


portation, the articles were said to be compiete nto impressed current 


anodes DY 
inserting a copper core conductor cable, and the < ] 


metal spacers, or dielectric insulation packing or backf ylene plugs and epoxy 


coating. In use, the anodes are connected to other direct power 
source to form an impressed current cathodic protecti ystem that electrolytically 
stricts the development of rust and corrosion in un 1 
systems, submerged structures, ships’ hulls, andin 
moisture levels are found. 

The HTSUS provisions under consideration 


Electrical machines and apparatt 


specified or included elsewh«s 


8543.30.00 Machines and app 
elect rophoresis: 


Other machines and appar 
8543.89.96 Other 
8543.90 Parts: 
8543.90.88 Other 
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Issue: 


Whether high silicon iron castings, completed after importation into impressed current 
anodes for cathodic protection, are machines and apparatus for electrolysis of heading 
8543, or parts of such apparatus. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. GRI 2(a) states in part that incomplete or 
unfinished articles shall be classified as if complete or finished provided that, as imported, 
the incomplete or unfinished articles have the essential character of the complete or fin- 
ished article. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Goods that are identifiable as parts of machines or apparatus of chapters 84 or 85 are 
classifiable in accordance with Section XVI, Note 2, HTSUS. Note 2(a) states that parts 
which are goods included either in chapter 84 or in chapter 85 are in all cases to be classi- 
fied in their respective headings. Note 2(b) states that other parts are to be classified with 
the machines with which they are solely or principally used, including machines of head- 
ing 8543. 

The ENs on p. 1518 state, among other things, that heading 8543, electrical machines 
and apparatus having individual functions, not specified or included elsewhere in [chapter 
85], covers all electrical apparatus not falling in any other heading of chapter 85, nor ex- 
cluded by an applicable legal note, or covered more specifically by a heading of any other 
chapter of the Nomenclature. Most of the appliances of heading 8543 consist of an assem- 
bly of electrical goods or parts (valves, transformers, capacitors, chokes, resistors, etc.) op- 
erating wholly electrically. 

The articles in HQ 088175 required the insertion of a copper core conductor wire and 
addition of metal spacers, dielectric insulation packing or backfill, or polyethylene plugs 
and epoxy coating for completion into impressed current anodes. They were articles in- 
complete or unfinished at the time of importation. However, the precise alloying elements, 
said to provide maximum electrical conductivity, coupied with the fact, as stated in HQ 
088175, that the composition of the [anodes] and their high silicon content are too brittle 
to withstand machining into another article, lead us to conclude that, as imported, they 
possess the essential character of impressed current anodes. 

We are satisfied that the described castings, in both tubular and solid configuration, 
qualify as goods of heading 8543. It isimportant to note, however, that the type of cathodic 
protection system in which these articles are used involves the application of an external 
current to operate. By themselves, these anodes serve no galvanic protection function at 
all. Certainly, they are not electric goods that operate wholly electrically. Therefore, as im- 
ported, these articles do not qualify as electrical apparatus of heading 8543. When coupled 
to an external power source, however, they do qualify as parts solely or principally used 
with electrical apparatus of that heading. 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, the high silicon iron 
castings, in tubular and solid configuration, are provided for in heading 8543. They are 
classifiable in subheading 8543.90.88, HTSUS 


Effect on Other Rulings: 


H®Q 088175, dated May 30, 1991, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CuStoMs BULLETIN. 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 
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OPINION 
I. INTRODUCTION 
BARZILAY, Judge: This case is before the court on cross-motions for 
summary judgment. Plaintiff (“Customs”) commenced this action pur- 
suant to 28 U.S.C. § 1582(2) (1994) to recover unpaid interest from de- 
fendant Washington International Insurance Company (“WIIC” or 
“Washinyton International”). WIIC acted as surety for N&B Jewelry 
Corporation’s (“N&B”) imports between 1985 and 1992. In 1993, N&B 
filed for Chapter 11 bankruptcy protection. Customs demanded from 
WIIC duty and interest payments owed on N&B’s liquidated entries, al- 
leging that WIIC was jointly and severally liable for these sums. Cus- 
toms further alleges that because WIIC was dilatory in responding to 
repeated payment demands, WIIC is responsible for interest in excess of 
the bond limit on the delinquent duty payments. WIIC counters that it is 
not liable for any interest beyond the face of the bond because (1) absent 
its own misconduct, its liability to Customs is limited to the face amount 
of the bond, (2) Customs’ prior debt collection policies and practices did 
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not include assessing and collecting interest from sureties in excess of 
the bond limits, (3) Customs has failed to prove WIIC’s actions were dil- 
atory, and (4) Customs’ post-bankruptcy liquidations violated the auto- 
matic stay provisions of 11 U.S.C. § 362 (1988). 


II. BACKGROUND 


On August 7, 1985, N& Band Washington International executed con- 
tinuous entry bond 108566135. The bond secured N&B up to $200,000 
annually and was to remain in full force and effect for one year and in 
each succeeding annual period until terminated. Between 1987 and 
1992, N&B made 331 entries that were secured by the bond. On June 9, 
1993, N&B filed a Chapter 11 bankruptcy petition. Customs liquidated 
the 331 entries between August 30, 1991 and January 6, 1995 and as- 
sessed the additional duty owed on the entries. 

Between November 1991 and January 1995, Customs issued payment 
demands on Washington International totaling $9,248,825.91 for the 
duty and interest owed on N&B’s entries. Both N&B and WIIC filed pro- 
tests against the demands. On February 14, 1997, Customs denied the 
majority of the protests and, on March 5, 1997, sent a follow-up letter to 
WIIC demanding payment of $8,495,821.43. By letter dated April 9, 
1997, WIIC responded to Customs’ demand explaining that the amount 
demanded far exceeded WIIC’s bond liability! and asserting that the liq- 
uidation of N&B’s entries after N&B had filed for Chapter 11 protection 
was in violation of the automatic stay provisions of 11 U.S.C. § 362. Addi- 
tionally, WIIC recalculated the amount owed as the “full remaining 
bond liability on N&B Jewelry entries which were liquidated pre-peti- 
tion [$454,937.56] plus 1/3 of the surety’s maximum liability for poten- 
tial duty plus interest [$137,334.00] for N&B Jewelry entries which 
Customs liquidated post-petition” and in an attempt to settle the mat- 
ter, WIIC tendered a check for $592,271.56. Mem. of Law in Supp. of 
Def’s Mot. for Summ. J. (“Def.’s Br.”) at 6. 

In a letter dated April 28, 1997, Customs (1) formally rejected WIIC’s 
offer, (2) recalculated the duty and interest allegedly owed to be 
$1,201,786.20, (3) applied WIIC’s $592,271.56 tender to the recalcu- 
lated amount, and (4) demanded payment of the remaining $609,514.64 
balance. On May 13, 1997, WIIC responded to Customs’ demand in writ- 
ing. WIIC explained that the $609,514.64 demanded still far exceeded 
WIIC’s bond lability; however, it offered to tender an additional 
$267,612.87 to settle the matter and avoid litigation. Due to a clerical 
error, Customs did not acknowledge receipt of WIIC’s payment. On June 
23,1997, WIIC resubmitted payment with an accompanying bond liabil- 
ity analysis. WIIC explained that the payment included increased duties 
plus interest up to the limit of the bonds for the applicable periods and 
exhausted WIIC’s liability for the periods covered by the continuous 
bond. On June 27, 1997, Customs received WIIC’s payment and re- 
sponded on August 5, 1997, by demanding WIIC pay an additional 


years at $200,000 per year the bond liability limit would have been $2,000,000. 
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$259,954.59. On August 13, 1997, WIIC responded to Customs that the 
additional $259,954.59 demanded was interest in excess of its bond li- 
ability and challenged Customs’ calculation and apportionment of 
WIIC’s previous payments. WIIC refused to pay the demanded interest 
and Customs commenced this action. 


III. STANDARD OF REVIEW 


Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, ifany, show that there is no genuine issue as to any material fact 
and the moving party is entitled to judgment as a matter of law.” USCIT 
R. 56(c). Moreover, summary judgment is a favored procedural device 
““to secure the just, speedy and inexpensive determination of an ac- 
tion.’” Celotex Corp. v. Catrett,477 U.S. 317, 327 (1986) (quoting FED. R. 
CIV. P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 
1562 (Fed. Cir. 1987). Whether a disputed fact is material is determined 
by the substantive law applicable to the issues in the case and whether 
the finding of that fact might affect the outcome of the suit. See Ander- 
son v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In actions brought by 
the United States to recover monetary penalties “all issues, including 


the amount of the penalty, shall be tried de novo.” 19 U.S.C. § 1592(e)(1) 
(1994). 


IV. DISCUSSION 


1. The surety’s liability to Customs is governed by the contractually 
agreed upon bond limit. 


To facilitate the protection of tariff revenue or to “assure compliance 
with any pertinent law, regulation, or instruction” Customs may re- 
quire the execution of a bond prior to the importation of merchandise 
into the United States. 19 C.FR. § 113.1 (2001). The full extent of Cus- 
toms’ bond requirements are enumerated in 19 C.FER Part 113, Sub- 
parts A-G. In a typical import transaction the importer will secure the 
Customs bond through a surety. As explained by WIIC, “|t|he surety is 
compensated to assume reasonable and ascertainable risks, but those 
risks are controlled in large part by the penal amount of the bond, plus 
any controlling requirements.” Def.’s Br. at 12. The penal amount of the 
bond is the “bond limit” or “face amount” of the bond and is set by Cus- 
toms using the regulatory criteria specified in 19 C.FR. § 113.13.2 


Rar a 

“§ 113.13 Amount of Bond 
b) Guidelines for determining amount of bond. In determining whether the amount of bond is sufficient, the 

port director or drawback office in the case of a bond relating to repayment of erroneous drawback payment (se¢ 

§ 113.11) should at least consider 


1) The prior record of the principal in timely payment of duties, taxes, and charges with respect to the 
transaction(s) involving such payments; 

2) The prior record of the principal in complying with Customs demands for redelivery, the obligation to 
hold unexamined merchandise intact, and other requirements relating to enforcement and administration of 
Customs and other laws and regulations; 

3) The value and nature of the merchandise involved in the transaction(s) to be secured; 

4) The degree and type of supervision that Customs will exercise over the transaction(s) 

5) The prior record of the principal in honoring bond commitments, including the payment of liquidated 
damages; and 

6) Any additional information contained in any application for a bond 
19 C.FR. § 113.13(b)(1)-(6) 
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In the event that the importer defaults on duties owed on the im- 
ported merchandise, Customs will seek payment from the surety that 
was the signatory to the Customs bond. It is well established law that the 
scope of the surety’s obligations are governed by the covenants in the 
bond and that the bond must be interpreted in accordance with the stat- 
utes and regulations in effect when it was executed. United States uv. 
Kirkpatrick, 22 US. 720, 732 (1824); United States v. Utex Int’l, 857 F.2d 
1408, 1413 (Fed. Cir. 1988). Normally, a surety is liable for any duties, 
fees and interest owed up to the face amount of the surety bond and any 
further liability for increased payment usually arises in a litigation con- 
text. 


Where a bond with a penalty is given for the performance of cove- 
nants, the recovery must be limited to the penalty, especially in the 
case of sureties. 


Sureties are only bound to the extent of their obligation expressed 
in their covenants, unless they are themselves guilty of default, or 
appear and make defense, in which case they become responsible 
for costs, and, in many cases, for interest by way of damages for the 
delay of payment. 


[T]he interest is added by way of damages for his own default, not as 
enlarging any degree his liability for the misconduct of the princi- 
pal. * * * Interest may be received on the judgment, transit in rem 
Judicatam, but not on the bond. 
United States v. Hills, 4 Cliff. 618, 26 F Cas. 322, 323-324 (C.C.D. Mass. 
1878) (No. 15369) (citations omitted). The Federal Circuit, based upon 
Hills and the Supreme Court’s decision in United States v. U.S. Fidelity 
& Guaranty Co., 236 U.S. 512 (1915), has held that this court may exer- 
cise its equitable power and award prejudgment interest beyond the face 
amount of the bond if the surety engaged in dilatory conduct. See also 
Insurance Co. of North America v. United States, 951 F.2d 1244 (Fed. Cir. 
1991); United States v. Reul, 959 F.2d 1572 (Fed Cir. 1992). As stated in 
Hills, 
[s}ureties, if answerable at all for interest beyond the amount of the 
penalty of the bond given by their principal, can only be held for 
such an amount as accrued from their own default in unjustly with- 
holding payment after being notified of default of the principal. 
(Citations omitted). 
26 F Cas. at 323. 

Customs argues that WIIC is liable for all of the duty, interest and fees 
on N&B’s liquidated entries. Customs asserts that WIIC is liable for the 
duties, fees and interest beyond the face amount of the bonds securing 
the entries because WIIC was delinquent in responding to Customs’ 
payment demands. Customs contends “pursuant to legislative man- 
date, duties and interest not paid in full within 45 days of liquidation or 
within 30 days of demand are delinquent and Customs is statutorily re- 





U.S. COURT OF INTERNATIONAL TRADE 31 


t 


quired to assess and collect interest on those unpaid duties, fees and in- 
terest.” Mem. in Supp. of Pl.’s Opp’n to Def’s Mot. for Summ. J. and 
Cross-Mot. for Summ. J. (“Pl.’s Br.) at 9-10. Customs relies on the legis- 
lative history of 19 U.S.C. § 1505 (1994)° to support its argument that if 
the statutorily mandated time for the payment of any duties, fees and 
interest is violated, the surety is in default of its bond obligation and is 
subject to liability beyond the face amount of the Customs bond. Cus- 
toms asserts that even though WIIC formally protested the liquidation 
of the entries pursuant to 19 U'S.C. § 1514, the filing of the protest does 
not stay the statutorily mandated payment period. 
{Als expressly provided in the legislative history of § 1505, Con- 
gress overturned the CCPA’s | United States Court of Customs and 
Patent Appeals] decision in Heraeus-Amersil and expressly in- 
tended that additional or increased duties be promptly paid regard- 
less of whether the protest period had expired or if a protest had 
been filed, or whether the time to appeal to the Court of Interna- 
tional Trade had expired. Consequently, the “postponement” of 
payment during the pendency of a protest decision is not statutorily 
sanctioned; therefore, that “postponement” was neither lawful nor 
legitimate. 
Pl.’s Br. at 16-17. Customs argues 


[b|etween December 1991 and March 1997, Customs continuously 
demanded payment of the supplemental duties and interest which 
accrued pursuant to 19 U.S.C. § 1505(c) (1984) and 19 US.C. 
§ 1505(d) (1993) for the entries covered by Washington Interna- 
tional’s bond. However, even after the denial of its protest, Wash- 
ington International failed to immediately pay the supplemental 
duties due pursuant tothe terms ofits bond and applicable Customs 
regulations. 
Pl.’s Br. at 2. Customs also cites to Hills, 26 F. Cas at 323-324, U.S. Fidei- 
ity & Guaranty Co., 236 US. at 530-531, and Insurance Co. of North 
America v. United States, 951 F2d 1244, 1246 (Fed. Cir. 1991), tosupport 
its position that if a surety unjustly withholds payment, it can be liable 
for interest that accrued beyond the face amount of the bond. According 
to Customs, because WIIC failed to make timely payment in accordance 
with 19 U.S.C. § 1505, it breached the covenants of its bond agreement 
and is liable for duty, fees, and interest beyond the bond limit. 

WIIC argues that the contractually agreed upon Customs bond gov- 
erns the extent of its liability as surety. WIIC asserts that, according to 
the terms of the bond, Customs is entitled to collect the duties, fees and 
interest associated with the liquidated entries; however, the maximum 
amount of its liability is limited by face amount of the bond. WIIC con- 
cedes that the court does have equitable power to grant prejudgment in- 
terest in excess of the bond limit when the surety engages in dilatory 
conduct, but argues that Customs’ reliance on this equitable remedy is 
misplaced. WIIC contends that Customs is attempting to use a judicial 
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remedy in an administrative proceeding. In addition, WIIC argues that 
Customs has failed to prove that WIIC’s actions were dilatory in any 
event. WIIC asserts that there is aclear distinction between the “techni- 
cal” delinquency that is caused by exercising its legal right to protest the 
liquidation and dilatory conduct that would extend its liability beyond 
the face amount of the bond. WIIC admits that Customs is allowed to re- 
cover interest that accrues during the pendency of a protest, however, 
“Customs has no legal authority to assess and collect interest from the 
surety in an amount that exceeds the surety’s bond limits.” Def’s Reply 
Br. and Resp. to Pl.’s Cross-Mot. for Summ. J. (“Def’s Reply Br.” ) at 3. 
WIIC claims that non-payment of Customs’ demands during this period 
does not in and of itself constitute dilatory conduct that would allow 
Customs to extend WIIC’s liability beyond the contractually agreed 
upon bond limits. Therefore, WIIC’s payment to Customs following the 
denial of its protest and not before cannot be construed as a willful de- 
fault on its obligations. Additionally, WIIC contends that the monies it 
paid to Customs were incorrectly applied. WIIC asserts that Customs 
applied its payments to principal first, which artificially inflated the 
amount of interest allegedly owed by WIIC on the liquidated entries and 
that this disagreement and the time involved in sorting it out also con- 
tributed to any delay in Customs receiving payment. 

As a primary matter, the court finds unpersuasive Customs’ argu- 
ment that WIIC’s failure to pay during the time its protests were pend- 
ing constitutes dilatory behavior. It is true that 19 U.S.C. § 1505 requires 
that Customs receive payment for any duty, fees and interest owed upon 
liquidation. Section 1505 states in pertinent part: 


(b) Collection or refund of duties, fees, and interest due 
upon liquidation or reliquidation. 


The Customs Service shall collect any increased or additional du- 
ties and fees due, together with interest thereon, or refund any ex- 
cess moneys deposited, together with interest thereon, as 
determined on a liquidation or reliquidation. Duties, fees, and in- 
terest determined to be due upon liquidation or reliquidation are 
due 30 days after issuance of the bill for such payment. Refunds of 
excess moneys deposited, together with interest thereon, shall be 
paid within 30 days of liquidation or reliquidation.* 


19 U.S.C. § 1505(b). However, section 1505 neither changes the terms of 
the contractual agreement in the Customs bond nor eliminates the sure- 
ty’s ability to protest under 19 U.S.C. § 1514. 

Customs’ liquidation or reliquidation of an entry may be protested by 
asurety within “90 days from the date of mailing of notice of demand for 


4 The statute was amended in 1984 and again in 1993. The statute as amended in 1984 applies to those entries cov 
ered by bond years 1986 through 1990 and certain entries included in bond year 1990-1991. The statute in relevant 
part stated 

(c) Duties due upon liquidation or reliquidation; delinquency; interest 
Duties determined to be due upon liquidation or reliquidation shall be due 15 days after the date of that liquida- 
tion or reliquidation, and unless payment of the duties is received by the appropriate customs officer within 30 
days after that date, shall be considered delinquent and bear interest from the 15th day after the date of liquidation 
or reliquidation at a rate determined by the Secretary of Treasury. 
19 U.S.C. § 1505(c) (1984) 
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payment against its bond.” 19 U.S.C. § 1514(c)(3)(B). As both parties 
agree, interest does accrue on duties owed during the protest period. 
However, the interest charged during the protest period is not designed 
as a punitive measure. In essence, the reason for the interest is to take 
into account opportunity cost and the time value of money. Ultimately, 
the government will be made whole if the protest is denied and any in- 
creased duties are paid together with interest as assessed. Therefore, 
the surety’s failure to pay the amount demanded by Customs during the 
pendency of the protest does not constitute dilatory conduct. The legal 
argument presented by Customs would penalize WIIC for nonpayment 
during the protest period. This directly contravenes the statutory intent 
of section 1520. “Customs will take no disciplinary action against im- 
porters solely on the grounds of failure to pay increased or additional du- 
ties on liquidation or reliquidation until a decision is reached on a 
protest filed under section 514.” H. R. Rep. No. 98-1015 at 67 (1984), 
reprinted in 1984 U.S.C.C.A.N. 4960, 5026. An acceptance of Customs’ 
argument would label as dilatory any surety’s failure to pay during the 
protest period. Under this scheme, a surety’s ability to protest would be 
nullified because its right to withhold payment during the protest peri- 
od would constitute a willful default and, therefore, subject it to liability 
above the bond limit. Similarly, ifthe court were to allow Customs’ argu- 
ment to stand and hold sureties liable for conduct similar to that at issue 
here, such sureties would be financially penalized in situations when, as 
here, Customs takes years to act on the protests. Such a result is beyond 
the current statutory scheme. Of course, sureties know that by protest- 
ing they will be liable for any interest imposed on an underpayment of 
duties if Customs denies the protest and that this interest could accrue 
from the date of entry. See 19 U.S.C. §1505(c). They are equally aware 
that Customs cannot always act expeditiously on a pending protest. 
Now, however, their financial risk is capped by the contractually agreed 
upon bond amount regardless of how long the protest is pending at Cus- 
toms. If that were not true, and it would not be under Customs’ claims, it 
would allow Customs—who controls the timing of the protest peri- 
od—to benefit from its own delay by increasing the potential financial 
liability of the surety. It would also impermissibly blur the distinction 
between administrative relief offered by the protest process and that 
available judicially only after all duties have been paid. See 28 U.S.C. 
§ 2637. Customs’ interpretation of the import statutes and case law ig- 
nores the “long-held tenet of statutory interpretation that one section of 
alaw should not be interpreted so as to render another section meaning- 
less.” Princess Cruises, Inc. v. United States, 201 F.3d 1352, 1362 (Fed. 
Cir. 2000). 

The court finds that the better reading of the applicable statutes and 
case law provides that under 19 U.S.C. § 1505, WIIC is liable for interest 
that accrues during the protest period; however, its liability is capped at 
the contractually agreed upon bond limit. Furthermore, WIIC’s non- 
payment during the period after a proper protest is filed under 19 U.S.C. 
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§ 1514(c)(3) does not constitute dilatory conduct that would merit the 
imposition of prejudgment interest. Therefore, WIIC’s liability to pay 
the increased amounts did not attach until the protests were denied by 
Customs. 

Customs’ regulations require the surety to: “|play, as demanded by 
Customs, additional duties, taxes, and charges subsequently found due, 
* * * legally fixed, and imposed on any entry secured by this bond.” 19 
C.ER. § 113.62 (a)(1)(i1). 19 U.S.C. § 1505(b) states that “duties, fees and 
interest determined to be due * * * are due 30 days after issuance of the 
bill for such payment” 19 U.S.C. § 1505(b). Here Customs’ first demand 
after the protests were denied was sent March 5, 1997. Thus, pursuant 
to the language of the statute and regulation cited, WIIC could have 
been liable for payment April 4, 1997. However, these circumstances 
were unusual and the particular facts of this case do not support 
Customs’ contention that WIIC was dilatory in responding to Customs’ 
demands. Customs’ follow up letter demanded that WIIC pay 
$8,495,821.43 for the duty and interest owed on the imported merchan- 
dise. However, that amount far exceeded the $200,000 per period bond 
limit contractually agreed upon in the Customs bond which would have 
totaled $2 million dollars. It is unreasonable to expect that WIIC would 
have immediately processed a check for that amount and sent it to Cus- 
toms by return mail. On April 9, 1997, just one month after Customs’ 
letter, WIIC did respond to the demand and tendered $592, 271.56 in an 
attempt to settle the matter. In its response letter dated April 28, 1997, 
Customs recalculated the alleged duty and interest owed by WIIC to 
$1,201,786.20. It then deducted the tendered amount from that total, 
and demanded WIIC pay the remaining $609,514.64. 

Customs’ recalculation of WIIC’s alleged liability is consistent with a 
course of negotiation between the parties designed to lead to an amount 
both could support. Thus, the almost two months in between letters led 
to Customs’ significant $7,294,035.23 reduction in its original demand. 
On May 138, 1997, WIIC responded in writing to Customs’ “new” de- 
mand by again asserting that the $609,514.64 far exceeded its bond li- 
ability, but offered $267,612.87 to settle the matter. Due apparently to 
Customs’ clerical error, WIIC resubmitted the $267,612.87 on June 23, 
1997. On August 5, 1997, Customs applied the $267,612.87 to WIIC’s 
balance and demanded an additional $259,954,59. 

WIIC’s actions were not dilatory so as to expose it to liability beyond 
the bond. WIIC never disclaimed its liability as surety, but did seek to 
clear up the confusion surrounding the amount it actually owed.° There 
were several confusing issues identified, besides the central one of 

SWIIC’s obligations as surety are analogous to an insurer's obligations to an insured. Under the “good faith stan- 
dard”, an insurer may be held liable for amounts above the policy limit 


ts ifitin ai withholds payment of aclaim 
See Eric Mills Holmes & Mark S. Rhodes, Appleman on Insurance § 8 25 (2d ed. 1996) (stating “|t|he insurer is 


held liable to pay a judgment or claim above the insurance policy’s monetary | nonetary cap) because the insurer 
has, in bad faith, breached its obligation to indemnify.”) However 


“{ulnder this standard an insurer need only act upon reasonable grounds in denying or delaying payment or in 
refusing to defend or in the claims process or in settlement negotiations. For example, a good-faith refusal to pay 
means that the insurer has reasonable grounds or probable cause in law or fact or both to reject the claims 


Id at 423 
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whether WIIC could be charged for amounts over the bond limit, includ- 
ing whether Customs had calculated the proper amount of interest 
owed. WIIC and Customs were engaged in a continuing dialogue to de- 
termine the correct amount. Customs, initially, greatly inflated the 
amount owed and then responded to WIIC by changing the amount de- 
manded several times. By engaging in a dialogue with Customs over the 
amount owed and by tendering some payment only a month after Cus- 
toms’ first demand, WIIC did not unjustly withhold payment and, there- 
fore, cannot be held liable for an amount over the bond limit.® 

2. The filing of N&B’s Bankruptcy Petition does not automatically stay 


/ 


Customs’ claim against WIIC. 


The parties agree that Customs liquidated certain entries after N&B 
had filed a Chapter 11 bankruptcy petition on June 9, 1993, pursuant to 
11 U.S.C. § 1101 (1988), and that these entries were secured by the con- 
tinuous bond covering imports between September 1989 and Septem- 
ber 1991. Despite the protection offered by the bankruptcy petition, 
Customs liquidated the entries and demanded payment from WIIC in 
accordance with 19 U.S.C. § 1505. 

Customs presents three arguments to support its claim that liquida- 
tion of the entries did not violate the automatic stay protection of 11 
U.S.C. § 362. First, Customs argues that liquidation is not an action to 
collect a claim against the debtor. Second, Customs contends that the 
automatic stay does not apply to sureties, guarantors, and co-obligors. 
Third, Customs asserts that the bond agreement signed by WIIC ex- 
pressly states that N&B and Washington International are jointly and 
severally liable for any additional duties, taxes, and charges on entries 
secured by the bond and, therefore, WIIC’s liability is primary and inde- 
pendent of N&B’s.’ 

WIIC argues that Customs’ liquidation of the entries after the filing of 
the Chapter 11 bankruptcy petition violated the automatic stay provi- 
sions of 11 U.S.C. § 362. To support its claim that the liquidations of the 
entries post-petition were in violation of the automatic stay, WIIC as- 
serts that “|t|he automaticstay applies to bar Customs’ liquidation of an 
importer’s entries after the filing of a petition.” Def:’s Br. at 32. Relying 
on Apex Oil Co. v. United States Customs Service, 122 B.R. 559 (Bankr. 
E.D. Mo. 1990), aff'd in part and reversed in part, 131 B.R. 712 (Bankr. 
E.D. Mo. 1991) and United States v. Sentry Ins., 21 CIT 1073, 980 F. 
Supp. 481 (1997), WIIC contends that the liquidations of entries post- 
petition are void ab initio and therefore, without legal effect. Def’s Br. at 
33. Thus, because “the Customs Service did not, and to this day, has not 


rove WIIC’s action in this case constituted dilatory behavior, the court need not address 
ywn regulation in order to maximize the interest it could capture above the bond 


tnote 13, the joint and several language first appears after the issuance of a Treasury Deci- 
at least for entries covered by bonds written before 1988 there may be some question that WIIC 
»s not affect WIIC’s liability as guarantor which it willingly undertook by executing 

0 act as surety for N&B 
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lawfully liquidated those entries, there is no obligation due from the im- 
porter” or WIIC as surety of the importer. Id. at 33-34. 

WIIC has misread the applicable law. The filing of a Chapter 11 bank- 
ruptcy automatically stays, with limited exception, all claims against 
the debtor.’ The main purpose of the automatic stay is to supply the 
debtor with time and to facilitate the proper distribution of the debtor’s 


assets to creditors. See Credit Alliance Corp. v. Williams, 851 F.2d 119, 
121 ( 4th Cir. 1988). 


The automatic stay is one of the fundamental protections provided 
by the bankruptcy laws. It gives the debtor a breathing spell from 
his creditors. * * * It permits the debtor to attempt a repayment or 
reorganization plan, or simply to be relieved of the financial pres- 
sures that drove him into bankruptcy. 
Id. (quoting S. Rep. No. 95-989, at 54-55 (1978), reprinted in 1978 
U.S.C.C.A.N. 5787, 5840-41; H.R. Rep. No. 95-595, at 340 (1978), re- 
printed in 1978 US.C.C.AN. 5963, 6296-97 (emphasis added). However, 
as a general rule, the automatic stay provision of section 362 is for the 
sole benefit of the debtor.? “Once a petition in bankruptcy has been filed, 
11 US.C. § 362(a)(6) (1988), the ‘automatic stay’ provision, bars assess- 
ment against the bankrupt of any claim that arose before the com- 
mencement of the bankruptcy proceeding.”!° Bronson v. United States, 
46 F.3d 1573, 1577 (Fed. Cir. 1995); Seiko Epson Corp. v. Nu-Kote Int’l., 
Inc., 190 F.3d 1360, 1364 (Fed. Cir 1999) (“The automatic stay provision 
of the Bankruptcy Act is designed to shield the debtor from burdens of 


litigation during the process of bankruptcy.”) (Citation omitted). 

claim brought against the debtor in violation of the automatic stay ren- 
ders the action void or voidable.!! Other parties, such as unsecured cred- 
itors, may indirectly benefit from the automatic stay; however, the 
purpose of the automatic stay is not to insulate other parties, such as co- 
debtors and guarantors, from the prosecution of claims. See United 


362(a), “|e|xcept as provided in subsection (b) of this section, a petition filed under ¢ 
or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970 
” As provided in section 362(b) of the Bankruptcy Code the automatic stay will not discon 
against the debtor regarding, inter alia, criminal proceedings, alimony payments, and notice of tax defi 
9 US.C. § 362(b)(1 16 
tablished exceptions to this general rule when extraordinary circumstances exist 
> carved out limited exceptions to this general rule where: (1) “there is such identity between the 
the third-party defendant that the debtor may be said to be the real party defendant and that a judg 
1inst the third-party defendant will in effect be a judgment or finding against the debtor,” A.H. Robins C’ 
‘ 4, 999 (4th Cir.), cert. denied, 479 U.S. 876, 107S. Ct. 25 L.Ed.2d 177 (1986); In re Circle 
r. 257, 259 (Bank. D. Ariz. 1990); In re Family Health Service, 105 Bankr. 937, 943 (Bankr. C.D 
(2 extending the stay against codefendants “contributes to the debtor’s efforts of rehabilitation.” 
Matter of S.1. Acq ion, 817 F.2d 1142, 1147 (5th Cir. 1987). (Citations omitted 
United States v. Dos Cabezas Corp., 995 F.2d 1486, 1491, n. 3 (9th Cir. 1993) 
11 U.S.C. 101(5)(A) defines a claim as the “right to payment, whether or not such right is reduced to judgment, 


liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or un- 
ecured 


Cal. 1989), o 


1111 US.C. § 362(a)(6) states the automatic stay applies to “any act to collect, assess, or recover a claim against the 
debtor that arose before the commencement of the case under this title.” There is a split among the circuits regarding 
the legal consequence of an action brought in violation of the automatic stay. See Bronson, 46 F.3d at 15 
“|w)hile Congress specified what actions violate an automatic stay as well as exceptions under § 362(b), the consequent 
validity of the violative actions are not statutorily defined.” ) The Federal Circuit and Fifth Circuit have ruled that viola- 
tions of the automatic stay are voidable, while the First, Second, Third, Seventh, Ninth, Tenth and Eleventh Circuits 
have ruled that violations of the automatic stay are void. See In Re Carpio, 213 B.R. 744, 749 (Bankr. W.D. Mo. 1997) 
(citing the respective Circuits’ holdings regarding the legal consequence of an action brought in violation of an auto- 
matic stay 


stating 
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States v. Dos Cabezas Corp., 995 F.2d at 1491, n. 3 (citing Croyden Assoc. 
v. Alleco, Inc., 969 F.2d 675, 677 (8th Cir. 1992), cert denied, 507 U.S. 908 
(1993); Matter of James Wilson Assoc., 965 F.2d 160, 168 (7th Cir. 1992); 
Maritime Elect. Co. v. United Jersey Bank, 959 F.2d 1194, 1205 (3d Cir. 
1991); Matter of Lockard, 884 F.2d 1171, 1177-79 (9th Cir. 1989)). The 
court in Seiko explained, 


[ijn cases involving multiple parties or multiple claims, the courts 
have “diaggregated” the proceedings so that claims against the co- 
defendants who are not under the protection of the bankruptcy 
court may go forward, as well as claims for which stay is unneces- 
sary to protect the debtor. [sic] (Citation omitted). 


It is clearly established that the automatic stay does not apply to 
non-bankrupt codefendants of a debtor “even if they are in similar 
legal or factual nexus with the debtor.” 


Seiko, 190 F.3d at 1364 (quoting Maritime Elect. Co. v. United Jersey 
Bank, 959 F.2d 1194, 1205 (3d Cir. 1991). Similarly, the court in Lockard 
stated: 


The basic difference is in the party, the contractor or the surety, who 
puts its property directly at risk of liability to creditors in the event 
of nonpayment by the contractor. As Lockard himself acknowl- 


edges, a fundamental purpose of the bankruptcy proceeding is to 
‘throw a blanket of protection on all the property of the debtor.’ See 
8C.J.S. Bankruptcy § 140 (1956). In the usual case it is unnecessary, 
and would be unfair to creditors, similarly to shelter the property of 
sureties who have undertaken obligations for the benefit of those 
creditors. (footnote omitted). 


Lockard, 884 F:2d at 1178. Thus, the automatic stay protection afforded 
N&B does not extend to nullify Customs’ ability to liquidate the entries 
and pursue its claims against WIIC. As the Ninth Circuit concluded in 
Dos Cabezas: 


[t]he Bankruptcy Code contemplates that creditors will be able to 
proceed against the guarantors and codebtors notwithstanding the 
automatic stay. Credit Alliance Corp. v. Williams, 851 F.2d 119, 121 
(4th Cir. 1988). Sections 502(e) and 509 restrict the right of codeb- 
tors and sureties to file claims for reimbursement or contribution 
against the bankrupt debtor. Under this scheme, a “surety or codeb- 
tor is not permitted to compete with the creditor he has assured un- 
til the assured party’s claim has been paid in full.” Id. (citations 
omitted). 


Dos Cabezas Corp., 995 F.2d at 1492. Therefore, extending the benefit of 
the automatic stay to a guarantor or codebtor, absent a showing of ex- 
traordinary circumstances, would contravene Congressional intent. 
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WIIC’s reliance on the Apex and Sentry cases is similarly misplaced 
because the factual circumstances are clearly distinguishable. !? WIIC is 
neither the debtor nor has N&B’s duty payment been satisfied; there- 
fore, the automatic stay provision of 11 U.S.C. § 362 does not shield 
WIIC from Customs’ claims. 

The continuous entry bond that was executed governs WIIC’s liabil- 
ity. On the reverse side of the bond under the heading EXPLANATIONS 
AND FOOTNOTES, the bond states “[flor all bond coverage available 
and the language of the bond conditions refer to Part 113, Subpart G, 
Customs Regulations.” This clause in the continuous bond contract spe- 
cifically incorporates the express language of 19 C.F. R § 113 Subpart G 
into the continuous bond agreement. The pertinent part of 19 C.ER. 
§ 113.62 (1989) states: 


(a) Agreementto Pay Duties, Taxes, and Charges. (1) If merchandise 
is imported and released from Customs custody or withdrawn from 
a Customs bonded warehouse into the commerce of, or consump- 
tion in, the United States, the obligors (principal and surety, jointly 
and severally) agree to: 


(ii) Pay, as demanded by Customs, all additional duties, taxes, 
and charges subsequently found due, legally fixed, and im- 
posed on any entry secured by this bond. 


19C.FR§ 113.62 (a)(1)(ii) (1989). The express language of the bond con- 
tract situates WIIC as jointly and severally liable for duties owed on the 
imported merchandise. Joint and several liability 


[djescribes the liability of copromisors of the same performance 
when each of them, individually, has the duty of fully performing 
the obligation, and the obligee can sue all or any of them upon 
breach of performance. A liability is said to be joint and several 
when the creditor may demand payment or sue one or more of the 
parties to such liability separately, or all of them together at his op- 
tion. A joint and several bond or note is one in which the obligors or 
makers bind themselves both jointly and individually to the obligee 
or payee, so that all may be sued together for its enforcement, or the 
creditor may select one or more as the object of his suit. 


BLACk’s Law DicTIoNnary 837 (6th ed. 1997). Normally a surety is secon- 
darily liable; however, in this instance, WIIC is co-obligor with primary 
liability. In Treasury Decision 88-72, 53 Fed. Reg. 45901, (“T.D. 88-72”) 
the Customs Service clarified a surety’s liability under a continuous 


12 1p Apex, the court held that Customs’ post-petition liquidation and subsequent claim against the debtor Apex, 
constituted a violation of the automatic stay. Apex, 122 B.R. at 567 (emphasis added). In Sentry, the court held that since 
Customs’ claim against the debtor had been fully satisfied by the debtor-in-possession, the surety, Sentry Insurance 
was not the liable for any alleged interest payment deficiency. Sentry, 980 F. Supp. at 484 
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bond agreement by amending 19 C.FR. § 113.62.!8 “Adding the [joint 
and several | language to the bond conditions will minimize the chance of 
obligors challenging separate liability to Customs.” T.D. 88-72 at 45902. 
Thus, even though N&B filed for bankruptcy protection, WIIC remains 
primarily liable as co-obligor of the bond because it agreed to undertake 
primary liability when it executed the Customs bond. In addition, as 
guarantor and surety WIIC cannot rely on the automatic stay. 


V. CONCLUSION 

For the foregoing reasons, the court holds that Plaintiff's Motion for 
Summary Judgment is granted in part in that the protections of the 
bankruptcy petition filed by the importer during the administrative 
process below do not shield the surety from its liability for unpaid Cus- 
toms duties it agreed to undertake by executing the import bonds secur- 
ing the entries at issue in this case. Defendant’s Motion for Summary 
Judgment is granted in part in that it is liable to Customs in this matter 
only up to the face amount of the several continuous import bonds writ- 
ten to secure those entries. Judgment will be entered accordingly. 


(Slip Op. 01-133) 


NSK Lrp., NSK Corp, Koyo SEIko Co., Ltp., Koyo Corre oF U.S.A., NTN 
BEARING CORP OF AMERICA, NTN Corp, AMERICAN NTN a 
MANUFACTURING CorP, NTN DRIVESHAFT, INC., AND NTN-BOWER CoRP 
PLAINTIFFS AND DEFENDANT-INTERVENORS, AND NIPPON PILLOW BLOCK 
SALES Co. LTD. AND FYH BEARING UNITS USA INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT: 
INTERVENOR AND PLAINTIFF 


Consolidated Court No. 97-02-00216 
(Dated November 15, 2001 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 


2 helped clarify the major changes instituted by Treasury Decision 
ee nD 88-72 


the Customs bond structure was extensively revised by |T.D. 84-213 


4 part of the foregoing involved incorporating 5 specific bond conditions into t 


thi iain. ie ond co itions incorp¢ ed specific consequ f default 
with the substantive requirements « f the regulations nals ond provision 


As a necessary 
is for failure to cor 


Since then Customs has been un going review of th sed bond structur 
ess, it was discovered that certain clarifi ons in Part 113 ar 
eS a ee an 
and the other concerns the 


I.D. 88-72 at 45901 (em sins is added 


e. From this 

rene This document [| T.D. 88-72 

ne cle arific atic “rns instruments of internz ational traffic 
ity or. Emphasis added 
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ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand (“Remand Results”), NSK Ltd. and NSK Corp. 
v. United States, 2001 Ct. Intl. Trade LEXIS 76, Slip Op. 01-69 (CIT 
June 6, 2001) and Commerce having complied with the Court’s remand, 
and no responses to the Remand Results having been submitted by the 
parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on September 
4, 2001, are affirmed in their entirety; and it is further 

ORDERED that since all other issues having been previously decided, 
this case is dismissed. 


(Slip Op. 01-134) 


CIBA-GEIGY CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 93-03-00148 
[Defendant’s motion for summary judgment GRANTED. | 
(Decided November 16, 2001) 


Ross & Hardies (John B. Pellegrini), for Plaintiff. 

Stuart A. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
Department of Justice, John J. Mahon, Trial Attorney, for Defendant. 


OPINION 


I 
PRELIMINARY STATEMENT 

WALLACH, Judge: Plaintiff, Ciba-Geigy Corporation (“Ciba-Geigy”), 
sued to challenge the United States Customs Service’s refusal to reliqui- 
date certain shipments of “color preparations” imported by Ciba-Geigy. 
Plaintiff now moves for summary judgment, claiming reliquidation is 
required, following a timely protest under 19 U.S.C. § 1514, because, al- 
legedly, the Government erroneously classified the subject merchandise 
under the Harmonized Tariff Schedule of the United States (“HTSUS”) 
(1990) heading 3204, subheadings 3204.12.50, 3204.17.50, 3204.19.19, 
and that rather, the subject merchandise is properly classified under 





U.S. COURT OF INTERNATIONAL TRADE 4] 


subheadings 3204.12.40, 3204.17.30, or 3204.19.15.! Plaintiff asserts 
the color preparations, as they are not expressly referenced by the 
Chemical Appendix to the HTSUS, are therefore necessarily within the 
ambit of additional U.S. Note 3, Section VI, HTSUS (“Note 3”) (1990). 
As aresult, Plaintiff claims the lower tariff classifications should apply. 
The United States Customs Service (“Customs”) has filed a cross mo- 
tion for summary judgment claiming that the subject color prepara- 
tions, are listed within the Chemical Appendix by the Chemical Abstract 
Service registry number (“C.A.S. No.”) of the primary color ingredient 
or via trade name, chemical name, or color index name. As such, Cus- 
toms avers the higher tariffrates are warranted. Both parties agree the 
resolution of this matter depends solely on whether the color prepara- 
tions are described by Note 3, and that this question is purely one of law. 

Customs has demonstrated that the subject color preparations are 
listed within the Chemical Appendix and are therefore not within the 
ambit of Note 3. Accordingly, the court grants its motion for summary 
judgment and denies Plaintiff's motion. 


iI 


SUBJECT MERCHANDISE 
At issue is the proper tariff classification for 567 color preparations, 
each containing certain coloring matter that were imported by Plaintiff 
between February 1990 and October 1992. The preparations are 


employed in various capacities, including inks, dyes, paints, and stains 
and are generally composed of one or more color imparting ingredients 
and one or more non-color ingredients. Products listed in the Chemical 
Appendix are identified by a C.A.S. No., Color Index Name, trade name, 
or chemical name. 


Synthetic organic coloring matter, * * * preps 
ynthetic coloring matter: * * * 


Acid dyes, * * *, and preparations based thereon: * * * 


Other 
Products described in additional US. note 3 t 
Other. 


Pigments and preparations based thereon 


Other: 
Products described in additional U.S. note 3 to section VI 
Other 
3204.19 Other, including mixtures of coloring matter of two or more of the su 
3204.19.15 Other 
Products described in additional U.S. note 3 to section VI 
3204.19.19 Other. 


2 Customs concedes that under its own methodology for determining whether or not a given color preparation i 
encompassed by Note 3 (i.e. whether the main color ingredient of the preparation is listed within the Chemical Appen- 
dix), four of these preparations are properly classified under the lower duty tariff provisions. Therefore there are, in 
reality, 52 color preparations in dispute. These four preparations are Irgalite Blue GSP Irgasperse Brown 4R-U, Irgas 
perse Red G-U, and Microlith Magenta B-WA. See Defendant’s Memorandum of Law in Opposition to Plaintiff's Mo 
tion for Summary Judgment and In Support of Defendant’s Cross Motion for Summary Judgment (“Defendant’s Mo 
tion ) ato 
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Ill 
ARGUMENTS 


A 


CrpA-GEIGY ARGUES THAT THE PLAIN LANGUAGE OF NOTE 3 AND THE DE 
MINIMUS RULE SUPPORT CLASSIFICATION UNDER THE SUBHEADINGS 
THAT IMPOSE LOWER DuTy RATES. 


Ciba-Geigy claims that the subject color preparations are not listed in 
the Chemical Appendix and that Customs therefore erroneously classi- 
fied the preparations under the HTSUS subheadings with higher duty 
rates. Ciba-Geigy draws the court’s attention to Note 3 as the critical 
distinction between Customs’ chosen classification and its own. In sum- 
mary, Ciba-Geigy states that: 


[cjlassification in the provisions claimed to be correct by plaintiff 
requires that the merchandise: 1) be synthetic organic coloring 
matter or preparations based on such coloring matter; 2) be acid 
dyes, pigments, mixtures of the same, or preparation based there- 
on; and 3) not be specifically provided for and, therefore, classified 
in the residual provision, and; 4) be described in Note 3. The classi- 
fications asserted by the Customs service have the identical re- 
quirements save one; the classifications asserted by the Customs 
Service require that the preparations be outside Note 3, 1.e., they 
must be listed in the Chemical Appendix. 


Plaintiff's Memorandum in Support of its Motion for Summary Judg- 
ment (“Plaintiff's Motion”) at 9. Customs agrees that this is the primary 
distinction between the parties’ characterization of the color prepara- 
tions. See Defendant’s Motion. 

Note 3 provides: 


3. The term “products described in additional U.S. note 3 to sec- 
tion VI refers to any product not listed in the Chemical Appendix to 
the Tariff Schedule and— 

(a) For which the importer furnishes the Chemical Abstracts 
Service (C.A.S.) registry number and certifies that such registry 
number is not listed in the Chemical Appendix to the Tariff 
Schedule; or 

(b) Which the importer certifies not to have a C.A.S. registry 
number and not to be listed in the Chemical Appendix to the 
Tariff Schedule, either under the name used to make Customs 
entry or under any other name by which it may be known. 

U.S. Note 3, Section VI, HTSUS (emphasis added). 

Ciba-Geigy claims that the Chemical Appendix cannot refer to a com- 
pleted preparation by expressly referring to only an ingredient within 
that preparation. Plaintiff's Motion at 2. “Products listed in the Chemi- 
cal Appendix are identified by a Chemical Abstract Service registry 
number (‘C.A.S. No.’), Colour Index Name, trade name or chemical 
name. The vast majority of the products listed in the Chemical Appendix 
are identified by C.A.S. No. The subject preparations do not have C.A.S. 
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Nos.” Id. at 2 (citing Confidential Appendix A to the Joint Stipulation). 
Although “|t|he majority of the subject preparations have as their prin- 
cipal ingredient in terms of function (and in 32 of 56 cases, in terms of 
relative weight) a pigment or dye whose C.A.S. No. is listed in the Chem- 
ical Appendix”, id. at 5, “[t|he subject preparations are formulated prep- 
arations containing one or more color ingredients and one or more 
non-color ingredients * * * and since each has non-color ingredients 
present in significant quantities, which ingredients are not listed in the 
Chemical Appendix, the Appendix does not cover these preparations.” 
Id. at 2-3. Under this line of reasoning, the subject preparations do not 
have aspecific C.A.S. No. and are therefore not included in the Chemical 
Appendix. 

In support of this See Cib »a-Geigy asserts that Customs failed 
to apply the de minimus rule and “classified the subject preparations as 
being within the scope of the Chemical Appendix by disregarding the 
presence of the non-listed color and non-color ingredients in the for- 
mulations.” Jd. at 12. Specifically, Plaintiff asserts that the two major 
principles underlying the de minimus rule dictate that 1) “ingredients 
which are significant in terms of quantity or function may not be ig- 
nored in determining classification” and 2) “t he presence of ingredients 
may be ignored when they are insignificant.” Jd. (citing Varsity Watch 
Co. v. United States, 34 CCPA 155 Cu 947 ; United States v. Aetna Explo- 
sives Co., 256 U.S. 402, 41S. Ct. 513, 65 L. Ed. 1013 (1921)). Plaintiff 
avers that each of the subject preparations contains non-color ingredi- 
ents that perform significant and substantial functions. Secondly, 
Plaintiff avers that the non-color ingredients are present in significant 
quantities, “in the case of 24 of the 56 preparations at issue, they are 
present in quantities greater than the coloring matter.” Jd. at 17. As 
such, the alleged non de minimus presence of the non-color ingredients 
would place all of the subject color preparations outside the Chemical 
Appendix. 

Thus, Ciba-Geigy asserts the relevant inquiry should be whether or 
not a given color preparation is listed in the Chemical Appendix by 
C.A.S. number, recognizing the color preparations are completed prod- 
ucts that contain a significant array of non-color ingredients. If the an- 
swer is no, then Ciba-Geigy asserts that preparation is included within 
the scope of Note 3 and should be liquidated under according to the low- 
er tariff rates. 


B 


CUSTOMS CLAIMS THAT PLAINTIFF’S DISTINCTION BETWEEN “PRODUCTS” 
AND “INGREDIENTS” Dogs NOT FIND SUPPORT WITHIN THE CHEMICAL 
APPENDIX. 


Customs claims that “Ciba-Geigy’s focus on ‘ingredients’ vs. “‘prod- 
ucts’ and its sacred of the i applicability of the de minimus rule 
are incorrect and their adoption would impermissibly circumscribe the 
scope of the Appendix and frustrate the intent of the legislature.” Defen- 
dant’s Motion at 9. Customs further claims that “the presence of non- 
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color ingredients, whatever their magnitude or function, has no bearing 
upon either the classification of coloring matter or whether it is within 
the scope of the Chemical Appendix.” Jd. at 9-10. 

Customs first relies on the Appendix’s legislative history to argue that 
the subject color preparations are governed by the higher tariff rates 
and to counter Ciba-Geigy’s application of the de minimus rule. Cus- 
toms says that “[e]xamination of the history and reason for the enact- 
ment of the Chemical Appendix demonstrates that Ciba-Geigy’s 
arguments here would impermissibly narrow and circumscribe the in- 
tended scope of the Chemical Appendix.” Jd. at 10. In short, since the 
United States International Trade Commission (“ITC”) established the 
Chemical Appendix, Customs offers an interpretation of a pair of ITC 
publications that purport to articulate the scope of the Appendix. From 
these bulletins, Customs derives critical cutoff dates of January 1, 1978, 
prior to which the importation of the listed chemicals would trigger the 
higher tariff rates and May 1, 1978, prior to which the production of the 
listed chemicals within the United States would trigger the higher tariff 
rates. Customs concludes that there was “an explicit legislative intent to 
assess duty at a higher rate on inter alia, the synthetic organic coloring 
matter classifiable in Heading 3204, HTSUS, unless it was not imported 
or produced before the applicable dates. * * *” Id. at 15. 

Secondly, Customs argues that by insisting that the coloring matter in 
its products is an ingredient among many other ingredients, Ciba-Geigy 
inaccurately “marginalizes the important role coloring matter plays in 
its products.” Jd. at 20. Customs generally criticizes Ciba-Geigy’s read- 
ing of the C.A.S. Registry Numbers and the Chemical Appendix for be- 
ing too narrow and guilty of omission. Jd. at 20-25. In particular, 
Customs claims that the C.A.S. Registry Numbers and their relation- 
ship with the Chemical Appendix must be read more broadly and that 
such reading is consistent with their language. “With respect to coloring 
matter and preparations based on coloring matter, the C.A.S. Registry 
Numbers do not only represent the discrete chemical compounds, but 
also represent all the names by which that coloring matter or prepara- 
tions based on coloring matter are known, including all trade names.” 
Id. at 20-21. Moreover, Customs emphasizes the Chemical Appendix 
Note which states that reference to the products by the C.A.S. Registry 
Number includes such products “by whatever name known.” Chemical 
Appendix Note, HTSUS (1992). The Chemical Appendix Note which is 
incorporated in the overall HTSUS language, provides: 


Chemical Appendix Note 


1. This appendix enumerates those chemicals and products which 
the President has determined were imported into the United States 
before January 1, 1978, or were produced in the United States be- 
fore May 1, 1978. For convenience, the listed articles are described 
(1) by reference to their registry number with the Chemical Ab- 
stracts Service (C.A.S.) of the American Chemical Society, where 
available, or (2) by reference to their common chemical or trade 
name where the C.A.S. registry number is not available. For the 
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purpose of the tariff schedule, any reference to a product provided 
for in this appendix includes such products listed herein, by what- 
ever name known. 


Id. (emphasis added). Therefore, Customs claims that the Appendix re- 
fers “not solely to the chemical compound of the coloring matter repre- 
sented by the C.A.S. Registry Number,” but also the trade names, and 
the color index names and numbers under which the coloring matter is 
commercially known. Defendant’s Motion at 22. 

Finally, Customs stresses that the Chemical Appendix need refer to 
only the main coloring ingredient of a given preparation by whatever 
name known for that preparation to be within its ambit. Customs claims 
“li]t is undisputed that all of the coloring matter imported here (with 
the exception of the four earlier identified as to which the Government 
concedes) are listed in the Chemical Appendix by the C.A.S. Number of 
the main coloring matter or its Color Index Name and/or Number. It is 
also undisputed that the main coloring matter determines the product’s 
classification without regard to the presence of other ingredients or 
their magnitude such as those included in the imported acid dyes, pig- 
ments and mixtures in issue here. Moreover it is the classification of 
the product which determines if it is within the scope of the Chemical 
Appendix in the first instance.” Defendant’s Motion at 17 (emphasis in 
original). 

In summary, Customs argues for a more inclusive reading of the 
Chemical Appendix based on the Appendix’s legislative history and Cus- 


toms’ past practice. In addition, Customs avers that the relevant inquiry 
should focus on whether the main coloring ingredient of the subject 
preparations was imported into or produced within the United States 
prior to the above critical dates. 


IV 
STANDARD FoR ANALYSIS 


A 
SUMMARY JUDGMENT 

Under USCIT R. 56(c), summary judgment is appropriate when “the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” The moving party bears the burden of 
demonstrating the absence of all genuine issues of material fact. Avia 
Group Int'l, Inc. v. L.A. Gear Cal., Inc., 853 F.2d 1557, 1560 (Fed. Cir. 
1988). This may be done by producing evidence showing the lack of any 
genuine issue of material fact or, where the non-moving party bears the 
burden of proof at trial, by demonstrating that the nonmovant has failed 
to make a sufficient showing to establish the existence of an element es- 
sential to its case. Id.; Celotex Corp. v. Catrett, 477 U.S. 317, 324-325, 106 

S. Ct. 2548, 91 L. Ed. 2d 265 (1986). 
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To successfully oppose a properly supported motion for summary 
judgment, the nonmovant may not simply rest on its pleadings. Rather, 
it must produce evidence “by affidavits or as otherwise provided in [ US- 
CIT R. 56]” which “set forth specific facts showing that there is a genu- 
ine issue for trial.” USCIT R. 56(e); see also Mingus Constructors, Inc. v. 
United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987) (“|The party op- 
posing summary judgment must show an evidentiary conflict on the re- 
cord; mere denials or conclusory statements are not sufficient.”). 

In determining whether the parties have met their respective bur- 
dens, the court does not “weigh the evidence and determine the truth of 
the matter,” but simply determines “whether there is a genuine issue for 
trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 1068. Ct. 2505, 
91 L. Ed. 2d 202 (1986). In so doing, the Court views all evidence in a 
light most favorable to the nonmovant, drawing all reasonable infer- 
ences in the nonmovant’s favor. United States v. Diebold, Inc., 369 U.S. 
654, 655, 82S. Ct. 993, 8 L. Ed. 2d 176 (1962); Avia Group Int'l, 853 F.2d 
at 1560. 


B 
THE PRESUMPTION OF CORRECTNESS DOES NOT APPLY. 

In a classification action, once the court has decided that no material 
facts are in dispute, it is then left with a purely legal question involving 
the meaning and scope of the tariff provision and whether it includes the 
imported merchandise. See National Advanced Sys. v. United States, 26 
F.3d 1107, 1109 (Fed. Cir. 1994). Although typically there is a statutory 
presumption of correctness for Customs decisions, 28 U.S.C. 
§ 2639(a)(1) (1994), when the court is presented with a question of law 
in a proper motion for summary judgment, that presumption does not 
apply. See Universal Elecs., Inc. v. United States, 112 F.3d 488, 492 (Fed. 
Cir. 1997); Goodman Mfg., L.P. v. United States, 69 F.3d 505, 508 (Fed. 
Cir. 1995) (“Because there was no factual dispute between the parties, 
the presumption cf correctness is not relevant.” ) 

V 
ANALYSIS: 

THE CHEMICAL APPENDIX CANNOT BE SO NARROWLY INTERPRETED AS TO 
BaR REFERENCE TO A COMPLETED PREPARATION BASED ON THE 
EXPRESS LISTING OF THE PREPARATION’S MAIN INGREDIENT. 

Plaintiff's argument that the Chemical Appendix cannot refer to com- 
pleted products based solely by the main component ingredient must 
fail, as it would too severely limit the Appendix’s application. Among 
other things, Plaintiff attacks Customs’ construction of the statute on 
the basis that it would render the Chemical Appendix mostly “super- 
fluous” and that, contrary to the statute’s plain language, it expands the 
ambit of the statute. However, the plain language of the Chemical Ap- 


pendix itself as well as the history and evidence in support of Customs’ 
position, clearly counters these arguments. 
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It is clear that the court has a duty to find the correct classification of 
merchandise. Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. 
Cir. 1984). To accomplish this, the court employs a two-step process: 
first, construe the relevant tariff classifications; and second, determine 
under which of the properly construed tariff headings the merchandise 
at issue falls. Bawsch & Lomb Inc. v. United States, 148 F.3d 1363, 
1364-66 (Fed. Cir. 1998). The first step in this process is a question of 
law, while the second step is a factual inquiry. Jd. at 1366. 

The court must first examine the statutory language to divine the 
statutory meaning. See United States v. Turkette, 452 U.S. 576, 580, 69 
L. Ed. 2d 246, 10158. Ct. 2524 (1981). “Absent a clearly expressed legisla- 
tive intention to the contrary, that language must ordinarily be re- 
garded as conclusive.” Consumer Prod. Safety Comm’n et al. v. GTE 
Sylvania, Inc., 447 U.S. 102, 108, 64 L. Ed. 2d 766, 1008S. Ct. 2051 (1980). 
It is assumed that Congress uses the language of commerce in drafting 
tariff provisions, and such provisions “are to be construed in accordance 
with their common and popular meaning, in the absence of a contrary 
legislative intent.” E.M. Chemicals v. United States, 920 F.2d 910, 913 
(Fed. Cir. 1990) (citations omitted). “To assist it in ascertaining the com- 
mon meaning of a tariff term, the court may rely upon its own under- 
standing of the terms used, and it may consult lexicographic and 
scientific authorities, dictionaries, and other reliable information 
sources.” Brookside Veneers, Ltd. v. United States, 847 F2d 786, 789 
(Fed. Cir. 1988) (citations omitted). 

In addition, the General Rules of Interpretation (“GRI”) of the 
HTSUS govern the proper classification of merchandise. See Orlando 
Food Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cir. 1998). The 
HTSUS is divided into headings providing general categories of mer- 
chandise, which are further divided into more particularized categories 
by subheadings. Jd. In relevant part, GRI 1 provides that “classification 
shall be determined according to the terms of the headings and any rela- 
tive section or chapter notes and, provided such headings or notes do not 
otherwise require, according to [the subordinate GRI’s]” (emphasis 
added). 


A 

THE CHEMICAL APPENDIX DoES Not REFER TO COLOR PREPARATIONS 

SOLELY BY C.A.'S. REGIstry No., BUT BY “WHATEVER NAME KNOWN.” 

Since the Chemical Appendix expressly refers to chemicals “by what- 
ever name known”, Ciba-Geigy’s plain language argument fails to 
constrain the Chemical Appendix to referring to chemicals solely by 
C.A.S. No. The Chemical Appendix plainly employs the most inclusive 
language possible, and moreover, even if the language was ambiguous, 
the supporting materials and legislative history asserted by Customs 
clearly demonstrate such inclusiveness. 

Ciba-Geigy argues that “|d]efendant’s interpretation (that a prepara- 
tion incorporating an ingredient havingaC.A.S. No. listed in the Chemi- 
cal Appendix is included there) means that preparations with multiple 
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color ingredients, where the principal color is not listed but a second col- 
or is, would be within the Chemical Appendix.” Plaintiff's Memoran- 
dum of Law in Opposition to Defendant’s Cross-Motion for Summary 
Judgment and in Reply to Defendant’s Opposition to Plaintiff's Motion 
for Summary Judgement (“Plaintiff's Response”) at 9. Plaintiff main- 
tains that ifthis were the case it would lead to profoundly absurd results. 
Specifically, Ciba-Geigy asserts that since, in certain instances, the 
C.A.S. Registry No. referring to the primary color ingredient of a color 
preparation and the Color Index Name of the total preparation are both 
listed in the Chemical Appendix, two “unassailable” points are estab- 
lished: “(1) when the intent was to include a preparation it was named; 
and (2) the C.A.S. No. ofa chemical compound was not intended to cover 
preparations incorporating the compound.” /d. at 8. Hence, Ciba-Geigy 
inquires “why trade names of preparations are listed if all that is impor- 
tant is the C.A.S. No. of one of their ingredients|?|” Jd. 

The Chemical Appendix Note itself strongly suggests an answer to 
this question. It provides that “[flor the purpose of the tariff schedule, 
any reference to a product provided for in this appendix includes such 
products listed herein, by whatever name known.” Chemical Appen- 
dix Note (emphasis added). This is especially so as the Note also says: 
“(flor convenience, the listed articles are described (1) by their registry 
number with the Chemical Abstract Service (C.A.S.) of the American 
Chemical Society, where available, or (2) by reference to their com- 
mon chemical name or trade name where the C.A.S. Registry num- 
ber is not available.” Jd. (emphasis added). In addition, the language of 
Note 3, provides that a color preparation falls within its ambit, only if it 
is not listed within the Chemical Appendix “either under the name used 
to make Customs entry or under any other name by which it may be 
known.” 

Furthermore, Ciba-Geigy’s reliance upon Platt v. Union Pac. R. Co., 
99 U.S. 48, 58 (1878) and Ameliorex, Inc. v. United States, 565 FE 2d 674 
(CCPA 1977), which stand for the proposition that all the words within 
the statute must be given meaning, as well as Pennsylvania Dep’t of Wel- 
fare v. Davenport, 495 U.S. 552, 562, 110 S. Ct. 2126, 109 L. Ed. 2d 588 
(1990) and Mitsubishi Int’l Corp. v. United States, 182 F.3d 884 (Fed. Cir. 
1999), which advise against interpreting a statutory provision in sucha 
fashion as to render superfluous another provision, is misplaced in this 
context. These cases have little bearing on the current situation where 
the statutory provisions at issue are in the nature of a list, not a collec- 
tion of clauses. Unlike a collection of clauses, each with an individual 
purpose, where an item of a list is interpreted in such a fashion so as to 
make another item redundant, the overall purpose of the statute is not 
frustrated. Quite the contrary, a listing of items may be deliberately re- 
dundant to be more inclusive. Hence these cases fail to undermine Cus- 
toms’ reading of the Chemical Appendix. 

The language above could certainly envision and support instances 
where a color preparation may be referred to redundantly by either its 
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primary color ingredient or, for example, by the color index name for the 
entire preparation, to maintain a broad inclusiveness. Moreover, on nu- 
merous occasions, Customs clarified that its position is “if the main col- 
oring ingredient of an imported product is listed in the Chemical 
Appendix, then that imported product is described by the Chemical Ap- 
pendix and is subject to the higher duties intended by Congress.” Defen- 
dant’s Response at 7 (emphasis added). It is, therefore, not at all clear to 
this court that the plain language of the statute demands a specific pin- 
point reference in order for a given color preparation to be listed within 
the Color Appendix. Indeed, there is nothing to suggest that Customs’ 
practice of asserting certain color preparations are included within the 
Color Appendix via express reference to the main coloring ingredient 
runs counter to the broad and inclusive language of the statute. To the 
contrary, if anything, it appears that the plain language of the statute 
supports this approach. Therefore, Ciba-Geigy’s plain language argu- 
ment fails. 

Moreover, although the relevant HTSUS subheadings, Note 3, and 
the Chemical Appendix note all refer to “products,” that term does not 
differentiate between an ingredient and some combination of ingredi- 
ents, and to the extent that the term “product” is ambiguous, the court 
is guided by the current legislative history and the other supporting ma- 
terial proffered by Customs. Clearly, if the reference to “products” en- 
compassed solely preparations and combinations of individual chemical 
compounds, Customs’ approach, which asserts that an express refer- 
ence to a single coloring ingredient in the Chemical Appendix encom- 
passes all color preparations primarily based thereon, would be 
rendered untenable. Fundamentally, the common meaning of a term 
may be gleaned from lexicographic authorities. Webster’s Third New In- 
ternational Dictionary of the English Language 1810 (1986), defines 
“product” as: 2a: something produced by physical labor or intellectual 
effort * * *. The court finds the term “products” alone does not clarify 
whether it refers to single ingredients, a combinations of ingredients, or 


both. The court therefore turns to legislative history and the ITC publi- 
cations for guidance. 


3 Plaintiff, during oral argument, challenged Customs’ assertion that the subject language and HTSUS heading 
3204 encompass both chemical ingredients and chemical preparations. It argued the assertion is illogical in light of the 
wording of other chapters in the HTUS, such as chapter 29 which implicates the Chemical Appendix, but contains 


headings that expressly exclude color preparations. However, in response to the court’s order of November 6, 2001 that 
requested the parties to 


[clite any headings or subheadings within the Harmonized Tariff Schedule of the United States (“HTSUS”), other 
than heading 3204 and its included subheadings, that make a distinction between chemical ingredients and chemi- 
cal preparations based on those chemical ingredients, and by direct or indirect operation of the Chemical Appendix 
either 1) specifically exclude chemical preparations or products but include chemical ingredients; or 2) specifically 
include chemical preparations or products but exclude chemical ingredients|,] 
November 6, 2001 Order, Ciba-Geigy stated it “beleive[s] that there are no headings or subheadings which satisfy the 
Court’s request.” Plaintiff's Memorandum in Response to the Court’s Order of November 6, 2001 at 2. 
Nonetheless, even in the absence of Plaintiff's concession, the court is not persuaded by the above argument, given 
the chapter notes to chapter 32 of the HTSUS which state: 


1. This chapter does not cover: 


(a) Separate chemically defined elements or compounds (except those of heading 3203 or 3204 * * * ); 


7 * * * * . * 
3. Headings 3203, 3204, 3205 and 3206 apply also to preparations based on coloring matter * * *. 
HTSUS, notes, chapter 32 (1990). 
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1 
THE EXPANSIVE NATURE OF THE CHEMICAL APPENDIX IS REVEALED BY THE 
LEGISLATIVE HISTORY AND ITS UNDERLYING PURPOSE TO PROTECT 
DOMESTIC INDUSTRY. 

Customs bases the thrust of its arguments on the legislative history 
and the enforcement history of the Chemical Appendix itself. This histo- 
ry demonstrates the Appendix was designed to enumerate those chemi- 
cals that were imported during a given period prior to the establishment 
of the Trade Agreements Act of 1979 (“the Act”), PL. 96-39, Title II, 
Subtitle B, Section 223, Subsection (d). As such, Customs avers the Ap- 
pendix serves to identify the chemicals governed by the older framework 
and the attendant higher tariff rates. 

Customs claims that the Chemical Appendix is an outgrowth of the 
Act, which maintained tariff rates for “certain benzenoid chemicals and 
their products which at that time were subject to the American Selling 
Price (ASP) method of valuation.” Defendant’s Motion at 10 (citing 19 
US.C. § 1041a(e)). The Act, although phasing out the ASP itself, pre- 
served its valuation methodology, as the accompanying Senate Report 
explains “‘[t|he duty increases have been computed to provide for the 
collection of the same amount of duty on those products as is currently 
collected under ASP’” Jd. at 10 (quoting Senate Report No. 96-249, 168, 
reprinted in 1979 U.S.C.C_A.N. 381, 554). However, the President, 
through Title V, Section 503(a) of the Act, was authorized to lower tariff 
rates for chemical products outside this subset, provided these products 
were neither imported into the United States before January 1, 1978 or 
produced in the United States prior to May 1, 1978. Therefore the Ap- 
pendix was created to identify the benzenoid chemicals and products im- 
ported into the United States prior to the above period to be subjected to 
the higher ASP duty rates. Customs also contends that the subject color 
preparations “had been subjected to the ASP method of valuation and 
now, under the HTSUS, would be subjected to the higher duty rate.” Id. 
at 11. 

The ITC originally established the Appendix, and USITC Publication 
1073 and 1074 clarify the Appendix’s scope and operation. See Chemi- 
cals and Products Provided for in the Chemical Appendix to the Tariff 
Schedules of the United States, USITC Publication 1073 and 1074 
(1980) (“the Publications”).* The relevant portion of USITC Publica- 
tion 1073 provides: 

INTRODUCTION 
Historical Background 
During the multilateral Trade Negotiations concluded in 1979 
under the auspices of the General Agreements on Tariffs and 
Trade, the United States agreed to apply more favorable duty treat- 


4 USITC Publication 1073 is footnoted at the title of the Chemical Appendix as follows 
1/ Most of the products listed in the Chemical Appendix are identified only by the applicable Chemical Abstracts 
Service (C.A.S.) registry number. The C.A.S. registry numbers applicable to imported chemicals and products may 
be obtained from USITC Publication 1073—Chemical Appendix to the Tariff Schedules of the United States 
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ment to certain chemicals, classifiable in 47 specific basket catego- 
ries of the Tariff Schedules of the United States (TSUS), if those 
chemicals were of a type which had neither been imported into the 
United States before January 1, 1978, nor produced in the United 
States before May 1, 1978. 

In order to make the determinations necessary to implement 
these concessions the President requested the United States Inter- 
national Trade Commission (USITC) to prepare a list of those 
chemicals in the 47 categories which had been imported, or pro- 
duced in the United States, before the stipulated dates. 

This list was prepared by the USITC and submitted to the 
President. Pursuant to Presidential Proclamation, this list 
of chemicals and products will be made the Chemical Ap- 
pendix to the Tariff Schedules of the United States and the 
47 categories subject to concession will be divided into new TSUS 
provisions which read: 

“Products provided for in the Chemical Appendix to the Tariff 
Schedules” 

and 


“Other” 


Products classifiable in one of these 47 provisions for “Other,” re- 
ceive the more favorable duty treatment agreed to in the MTN. 
Purpose of this publication ; 

Most of the products listed in the new Chemical Appendix are 


identified only by the applicable Chemical Abstracts Service 
(C.A.S.) registry number. However, any single chemical fre- 
quently moves in commerce under a number of different 
names, including trade names. Consequently to facilitate 
the determination of the CAS registry numbers applicable 
to imported chemicals and products classifiable in the 
TSUS items listed below [the tariff provisions which pro- 
vide for “products provided for in the Chemical Appendix 
to the Tariff Schedules” ], this alphabetical listing which 
enumerates these chemicals and products by reference to 
their CAS name and other known chemical names and 


trade names, as well as their registry number, was pre- 
pared— 


USITC Publication 1073 at 1-2 (emphasis added) (footnote omitted). 

The above elucidates the “by whatever name known” language of the 
Chemical Appendix Note. Specifically, the “Purpose of this publication “ 
section in USITC Publication 1073 states that the Appendix was estab- 
lished to “facilitate the determination of the CAS registry numbers ap- 
plicable to imported chemicals and products classifiable in the TSUS 
[the predecessor to the current HTSUS] * * *”, given the fact that “any 
single chemical frequently moves in commerce under a number 
of different names, including trade names.” Jd. at 1 (emphasis 
added). Hence, this demonstrates the Chemical Appendix refers to com- 
pleted products, in addition to single chemicals, and it does so by CAS 
No., trade names, and other names. 
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USITC Publication 1074 also supports this interpretation of the Ap- 
pendix’s operation. USITC Publication 1074 lists chemical products in 
order of C.A.S. No. and further lists corresponding trade names under 
each registry number. Indeed, two of the subject color preparations are 
listed by trade name under a corresponding C.A.S. No.’ See USITC Pub- 
lication 1074 at 1 (“This Publication lists the C.A.S. registry numbers 
from the Chemical Appendix, numerically, and provides several corre- 
sponding chemical or trade names for each C.A.S. registry number 
listed.”). The listing of trade names adjacent to corresponding C.A.S. 
No. is further evidence that the Chemical Appendix was intended to in- 
clude products not solely based on those registry numbers. 

In addition, the legislative history of the Chemical Appendix empha- 
sizes the protectionist thrust of the decision to preserve the ASP valua- 
tion method for certain classes of chemical imports. Senate Report No. 
96-249, reprinted in 1979 U.S.C.C.A.N. 381, 512 provides: 


Reason for the Provision.—The U.S. acceptance of the Customs Val- 
uation Agreement will require the repeal of the ASP customs valua- 
tion for benzenoid chemicals (coal-tar products), certain plastic or 
rubber-soled footwear, canned clams, and certain knit wool gloves 
and mittens. The converted rates were determined by the adminis- 
tration based on studies by the U.S. International Trade Commis- 
sion. The U.S. acceptance of the agreement will also require the 
repeal of section 402a of the Tariff Act of 1930, the basis for valuing 
items on the so-called “Final List.” This required an adjustment of 
the tariff rates on certain ball bearings and pneumatic tires. 


The nomenclature and rates of duty contained in sections 
222 and 223 for certain merchandise currently subject to 
valuation under section 402a are designed to insure that 
U.S. industries producing the merchandise in question will 
receive protection under that nomenclature and rates of 
duty that is substantially equivalent to the protection they 
receive from present rates of duty applied on appraised val- 
ue determined under present U.S. law. 


Id. (emphasis added). The decision to preserve the ASP valuation meth- 
od was clearly driven by a desire to protect domestic industry from im- 
port competition 

2 


THOUGH THEY Do NoT CONSTITUTE LEGISLATIVE HISTORY, THE ITC 
PUBLICATIONS PROVIDE PROBATIVE AND PERSUASIVE INSIGHT INTO THE 
SCOPE AND OPERATION OF THE CHEMICAL APPENDIX. 

The Publications in conjunction with the current legislative history 
strongly support Customs’ position. Moreover, the court notes that “the 
plain meaning rule * * * is not to be used to thwart or distort the intent 
of Congress by excluding from consideration enlightening material 
from the legislative files.” 2 Norman J. Singer, Sutherland Statutory 


5 These include Irgalite Red PRR, under C.A.S. No. 2814-77-9, and Irgalite Yellow BAW, under C.A.S. No 
5102-83-0. See USITC Publication 1074 at 00305, 00365. 
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Construction § 48.01 at 413 (6th ed. 2000) (quoting Federal Commu- 
nications Commission v. Cohn, 154 F Supp. 899 (1957)). It is clear from 
the cited legislative history that the Chemical Appendix was designed to 
protect domestic industry from foreign competition. However, that leg- 
islative history does not detail the practical scope of the Appendix in op- 
eration. 

Since the legislative history does not specifically define the term “by 
whatever name known”, the court therefore turns to the Publications as 
a reliable source of information. Again, the court notes that “[w]hen a 
tariff term is not defined in the HTSUS or its legislative history, the 
term’s correct meaning is its common meaning.” Pillowtex Corp. v. 
United States, 171 F.3d 1370, 1374 (1999). To determine the common 
meaning of a tariff term, a court may consult dictionaries, lexicons, the 
testimony in the record, and other reliable sources of information. 
See JVC Co. of Am. v. United States, 62 F. Supp. 2d 1132, 1137 (1999), 
aff'd, 234 F.3d 1348 (Fed. Cir. 2000). Moreover, although the Publica- 
tions may not inherently qualify as legislative history, since it is undis- 
puted that the ITC was responsible for establishing the Chemical 
Appendix, they are nonetheless persuasive. Hence, in the vacuum left 
by the legislative history, the court finds that the Publications’ descrip- 
tion of the Appendix’s operation and scope is a logical extension of the 
given legislative intent. 

Ciba-Geigy attacks Customs’ reliance on the Publications. It first ar- 
gues that the current Chemical Appendix cannot be deemed equivalent 
to the listings contained in the Publications as there is a significant de- 
gree of incongruence. Specifically, Ciba-Geigy stresses the absence of 
some of the C.A.S. numbers listed within the Publications from the cur- 
rent Appendix. See Plaintiff's Response at 6-7. On this basis, it con- 
cludes that “|t|hese publications may have been points of progression in 
the development of the Chemical Appendix. They are not the final prod- 
uct and most certainly (as agency publications) do not constitute legisla- 
tive history, as defendant implies.” Jd. at 7. 

Indeed, Customs does not dispute the fact that there are C.A.S. num- 
bers within the publications that are not contained within the Appen- 
dix, but asserts that this fact is irrelevant to its analysis. Moreover, 
Customs concedes that “during the intervening years [between the pub- 
lications and the current Appendix], the Chemical Appendix has been 
modified by the deletion of C.A.S. numbers and common chemical 
names and trade names.” Defendant’s Response to Plaintiff's Opposi- 
tion to Defendant’s Cross Motion for Summary Judgment (“Defen- 
dant’s Response”) at 6. However, as Customs clarifies, “the more 
important aspect of the ITC publications is that they demonstrate that 
the C.A.S. registry numbers listed in the Chemical Appendix represent 
not only the single chemical colorant, but all products by which that 
colorant is known.” Jd. It is conceivable and reasonable that the listings 
within USITC Publications 1073 and 1074 served as prototypes for the 
Chemical Appendix, which was subsequently refined, without overrid- 
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ing that fundamental premise. As such, the incongruence between the 
Appendix and the publications is irrelevant to the significance of the 
publications and fails to undermine Customs’ premise. 

Since the parties have presented no contrary evidence or legislative 
history, the ITC publications satisfactorily and adequately support the 
Government’s position. 


o 
CIBA-GEIGY’S OWN PRACTICES APPEAR TO COINCIDE WITH THE 
GOVERNMENT’S READING OF THE CHEMICAL APPENDIX. 


Ciba-Geigy’s commercial practices also support this reading. Ciba- 
Geigy, in fact, identifies its own products by the color index names of the 
primary coloring matter and does not constrain itself to the C.A.S. Reg- 
istry Numbers. See Defendant’s Response at 4, Defendant’s Exhibit F 
This has significant consequences with regard to the Chemical Appen- 
dix. For instance, “even though Irgalite Rubine 4 BP contains two colo- 
rants * * *, it is identified [by Ciba-Geigy] by the Color Index Name of 
the principal colorant, Pigument 57:1 [sic],” id. (citing Schedule 1 to 
Plaintiff's Motion), and “|w]hile the color index name|] Pigment 57:1 
* * * lis] not listed in the Chemical Appendix, the corresponding C.A.S. 
registry number|| for [this] colorant|] [is].” Jd. Ciba-Geigy further sup- 
ports this approach, by having failed to contest Customs’ classification 
of color preparations that were provided for on an eo nomine basis in the 
HTSUS tariff headings by Color Index Name. Jd. As such, Pigment Yel- 
low 109 was classified in this fashion under subheading 3204.17.10, 
which “provides for many Pigment Yellows, including Pigment Yellow 
109.” Id. at 4 (citing HTSUS (1991) at 32-10). 

Moreover, many of Ciba-Geigy’s products were subject to pre-classifi- 
cation rulings, where its own input was solicited by Customs in ulti- 
mately choosing the higher duty tariff provisions. “Customs agreed with 
most of Ciba-Geigy’s proposed classifications, including classification of 
much of the merchandise in issue in the assessed provisions of subhead- 
ings 3204.12.50, 3204.17.50 and 3204.19.19.” Defendant’s Response at 
14 (citing Defendant’s Exhibit M, copy of PC 866947 (Pre-classification 
Ruling) (September 20, 1991)). Indeed, “Ciba-Geigy itself proposed clas- 
sification in the provisions covering merchandise which is listed in the 
Chemical Appendix.” Id. 


4 


CUSTOMS’ READING OF THE CHEMICAL APPENDIX IS SUPPORTED BY THE 
LANGUAGE OF THE APPENDIX, THE LEGISLATIVE HISTORY, AND THE ITC 
PUBLICATIONS. 

The Government’s interpretation of the Chemical Appendix flows 
from the plain language of the statute and affords all language therein 
meaning. The Appendix expressly provides that it may refer to a chemi- 
cal compound or preparation “by whatever name known.” This broad 
range is further clarified by the ITC publications in light of the given leg- 
islative intent. Therefore, 1) the Chemical Appendix can refer to a color 
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preparation by virtue of its main color ingredient via C.A.S. Registry 
Number, by trade name (Microlith, Unisperse, etc.), by Color Index 
Name and number, or by chemical name; 2) the Chemical Appendix was 
designed to encompass discreet compounds as well as the color prepara- 
tions based upon such compounds; and 3) as a result of the first two 
points, the Chemical Appendix may refer to individual compounds and 
the preparations based thereon redundantly. 


B 
THE PRESENCE OF NON-COLOR INGREDIENTS DoEs Not IMPACT THE 
CLASSIFICATION OF THE SUBJECT COLOR PREPARATIONS. 

The parties are clearly divided as to the significance of non-color in- 
gredients in classifying the subject color preparations. As discussed, 
Ciba-Geigy asserts that non-color ingredients bear significantly on the 
classification of the color preparations and asserts the de minimus rule 
both qualitatively and quantitatively. Ciba-Geigy further asserts that 
“(dlefendant cites no statutory language which indicates that prepara- 
tions containing coloring matter (dyes or pigments) are to be classified 
by disregarding the fact they are preparations and not merely the dye or 
pigment component.” Plaintiff's Reply at 11. Ciba Geigy relies on the 
court’s decisions in Alcan Aluminum, Inc. v. United States, 165 F.3d 898 
(Fed. Cir. 1999), and BestFoods v. United States, 110 F Supp. 2d 965 (CIT 
2000), rev'd, 260 F.3d 1320 (Fed Cir. 2001), in support of applying the de 
minimus rule, the latter providing: 

There can be no doubt that absent explicit expression of legislative 
intent to the contrary, as a matter of fundamental fairness and rea- 
sonable statutory interpretation, there is an implied recognition of 
the de minimus principle under the governing statute; indeed, ab- 
sent explicit legislative intent to the contrary, a very heavy burden 
falls on a party which insists that the purpose of the underlying 
statute compels abandonment of the de minimus rule. 

Plaintiff's Motion at 13 (quoting BestFoods, 100 F. Supp. at 972). 


1 
THE DE MINIMUs RULE DoEs Not APPLY TO CLASSIFICATION OF THE 
COLOR PREPARATIONS AT THE SIx-Dicir HTSUS LEVEL. 

Customs, however, avers that the presence of non-color ingredients 
cannot and does not affect classification of the color preparations at the 
6-digit HTSUS level, as “it is the presence and nature of the coloring 
matter in each of the products that mandates classification in Heading 
3204.” Defendant’s Response at 10. Customs points out the fact that 
Ciba-Geigy does not dispute the fact the color preparations should be 
classified within heading 3204 and, more specifically, under 3204.12, 
3204.17, 3204.19 at the 6-digit level. Jd. Customs correctly argues that 
the de minimus rule does not bear on this level of classification, for “[ilf 
it did, [Ciba-Geigy] could not at the same time agree that 3204.12, 
3204.17 and 3204.19 are the correct classifications at the six digit level.” 
Id. Furthermore, Plaintiff appears to concede this fact, stating “the 
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presence of non-color ingredients can require classification of a prepara- 
tion, even a preparation whose principal purpose is to impart color, out- 
side heading 3204.” Plaintiff's Response at 13 (citing BASF Wyandotte 
Corp. v. United States, 11 CIT 652, 674 F. Supp. 1477, aff'd, 855 F2d 852 
(Fed. Cir. 1988)). Therefore the court dispenses with any related inquiry 
at the 6-digit HTSUS level. 

Nonetheless, Ciba-Geigy stresses that non-color ingredients can af- 
fect classification even within HTSUS heading 3204 (at the 8-digit level) 
by determining whether or not the color preparation is listed within the 
Chemical Appendix. Ciba-Geigy clarifies that its “position [is] that the 
presence of non-color ingredients must be considered in determining 
whether the subject preparations are listed in the Chemical Appendix.” 
Plaintiff's Response at 13. Furthermore, Ciba-Geigy asserts that 
“lelach of the subject preparations incorporates non-color ingredients 
which are not de minimus.” Plaintiff's Motion at 14. Hence, as each 
preparation is a collection of chemical compounds, many of which per- 
form functions integral to the overall performance of the preparation, 
under Ciba-Geigy’s logic, none would be within the Chemical Appendix. 

Ciba-Geigy stresses the functional qualitative and quantitative 
significance of these non-color ingredients which “aid flow, antifreeze, 
binders, biocides, defoamers, dispersing agents, extenders, solvents, 
stabilizers, and surface treatments,” and are “integral elements of the 
makeup of the subject preparations.” Jd. at 15. For instance, Ciba-Geigy 
cites Corporacion Sublistatica, S.A. v. United States, 1 CIT 120, 511 F 
Supp. 805 (1981), and BASF, 11 CIT 652, as instances where the court 
recognized the significance of binders and solvents in an incorporating 
substance such as ink. In addition, citing the decision in General Motors 
Corp. v. United States, 15 CIT 372, 770 F Supp. 641 (1991), rev’d on oth- 
er grounds, 976 F.2d 716 (Fed. Cir. 1992), as an example regarding paint, 
Ciba-Geigy concludes that “ingredients such as stabilizers, extenders, 
additives to aid flow, all of which affect surface quality, as well as solvents 
and binders, which are essential in paint as ink applications, are not de 
minimus from the perspective of function.” Jd. at 17. Secondly, Ciba- 
Geigy emphasizes the fact that the non-color compounds are present in 
significant quantities as well, stating that “in the case of 24 of the 56 
preparations at issue, they are present in quantities greater than the 
coloring matter.” Id. 


9 
THE DE MINIMUS RULE SHOULD NOT BE APPLIED TO VITIATE THE 
STATUTE’S UNDERLYING PURPOSE. 

The presence of the non-color ingredients may be both qualitatively 
and quantitatively significant, however their presence alone cannot 
place the preparations under the tariff subheadings espoused by Plain- 
tiff. Moreover, the Plaintiffs reliance on Alcan and BestFoods in support 
of applying the de minimus rule appears misplaced in light of the cur- 


rent legislative intent as well as the established history and purpose of 
the Chemical Appendix. 
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Although the court in Alcan forbade Customs from abandoning the de 
minimus rule, it cautioned that 


Whether a particular activity is a de minimus deviation from a pre- 
scribed standard must, of course, be determined with reference to 
the purpose of the standard * * *. Application of de minimus is par- 
ticularly important in cases such as the one at hand, where stark, 
all-or-nothing operation of the statutory language would have re- 
sults contrary to its underlying purposes. 


In contrast, Customs’ proposed abandonment of the de minimus 
principle in this case engenders results at odds with the statutory 
purpose. 


Alcan Aluminum, 165 F.3d at 903 (quoting Wisconsin Dep’t of Revenue 
v. William Wrigley, Jr, Co., 505 U.S. 214, 232, 1128S. Ct. 2447, 120 L. Ed. 
2d 174 (1992)). 

Hence although the de minimus rule is a major tenet of statutory in- 
terpretation, it is not an absolute principle and its application must be 
considered in light of the given statute. In Alcan, the court’s overriding 
goal was to preserve the underlying purpose of the statute. Therefore it 
invoked the de minimus rule to prevent a contrary outcome resulting 
from hyperliteral application of the statutory language. 

Similarly, in order to preserve the underlying statutory purpose, the 
Federal Circuit reversed the lower court’s holding in Bestfoods, conclud- 
ing that a Customs regulation permissibly barred any de minimus ex- 
ception for a certain class of products, despite the fact the same 
regulation expressly provided such exception for other products. See 
Bestfoods v. United States, 260 F. 3d 1320 (Fed. Cir. 2001). In BestFoods, 
the primary issue before the court concerned the operation of Customs 
regulation 19 C.FR § 102.13 (2000), promulgated under the federal 
marking statute, 19 U.S.C. § 1304(a) (1994). The marking statute ex- 
pressly delegates to the Secretary of the Treasury the authority to pro- 
mulgate regulations implementing the marking statute, in general, and 
as it specifically applies to goods imported from a North American Free 
Trade Agreement (“NAFTA”) country. See 19 U.S.C. §§ 1304(a) (1999) 
and 1304(k) (Supp. 2001); 19 U.S.C. § 3314(b) (1994). The plaintiff in 
BestFoods claimed that section b of the regulation, 19 C.ER § 102.13(b 
(2000), which did not provide the 7% de minimus exception for agricul- 
tural products that was provided for other products, was arbitrary and 
capricious. BestFoods, 260 F. 3d at 1323. In other words, under 19 C.F R 
§ 102.13(b), all agricultural goods containing foreign-source compo- 
nents would have to be marked accordingly. As discussed, Ciba-Geigy re- 
lies on the lower court’s holding which invalidated the regulation for 
failure to provide the de minimus exception for goods falling under sec- 
tion (b). 

Ultimately however, the Federal Circuit upheld the regulation, rea- 
soning that it was consistent with the treatment of agricultural prod- 
ucts under both NAFTA and the federal marking statute. Jd. at 1326. 
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The Federal Circuit recognized Customs’ decision to withhold ade mini- 
mus exception in one instance and expressly grant one in another as a 
codification of its past practice. In addition, the Federal Circuit recog- 
nized this decision as a valid attempt to harmonize Customs’ imple- 
mentation of the federal marking statute with the country of origin 
rules for preferential tarifftreatment under NAFTA. Taking note of the 
fact the federal marking statute itself did not provide for any de mini- 
mus exception, the Federal Circuit stated: 


[T]he limited de minimus exception in the regulations corresponds 
with Customs’ past practice * * *. 


In addition, withholding the de minimus exception from agricul- 
tural products tends to harmonize the country of origin rules for 
marking purposes with the country of origin rules for preferential 
tariff treatment under the NAFTA. The country of origin rules for 
preferential tariff treatment, while providing a de minimus excep- 
tion for components comprising less than 7% of the value of the 
overall good, withhold this treatment from agricultural products. 
Customs’ action in establishing a de minimus rule, for purposes of 
the NAFTA marking rules, that closely tracks the de minimus rule 
for preferential tariff treatment under the NAFTA is not arbitrary. 

Id. at 1324-25 (footnotes omitted). 

Therefore the de minimus rule cannot be mechanically applied where 
doing so would interfere with the purpose of the underlying statute. This 
is especially true given that “the master rule in the construction of tariff 
acts, as of other statutes, is to interpret them so as to carry out the legis- 
lative intent.” United States v. Clay Adams Co., 20 CCPA 285, 288 
(1932); see also Sturm, Customs Law and Administration, § 51.3 at 15 
(citations omitted). Hence the Federal Circuit’s decision in BestFoods 
further underscores the fact that the de minimus rule is not an absolute 
principle, but rather that it must yield and conform to the purpose of the 
underlying statute. Morever, the decision supports Customs’ selective 
employment of ade minimus exception in order to best effectuate a stat- 
utory scheme. The BestFoods situation is paralleled here. The Chemical 
Appendix was intended to protect certain industries by preserving the 
tariffscheme in place prior to the Act. Towards that end, the language of 
the Chemical Appendix was structured to be inclusive and to refer to 
base chemicals and products by C.A.S. Registry Number or by “whatev- 
er name known.” Given these facts, the de minimus rule cannot be ap- 
plied as Ciba-Geigy demands. As Defendant states, “[t]o accept 
Ciba-Geigy’s de minimus argument would vitiate the Chemical Appen- 
dix, because, as is evident from the merchandise in issue, coloring mat- 
ter is frequently combined with other non-color ingredients such as 
additives to aid flow, antifreeze, binders, brocides, defoamers, dispers- 
ing agents, extenders, solvents, stabilizers and surface treatments in- 
volved here * * *. That result surely was not intended by Congress and 
should not be accepted by this Court.” Defendant’s Motion at 20 (citing 


\wauilig, 


Exhibits A & D). Since the Plaintiff's approach would ensure that 
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“virtually no coloring matter would be subject to the applicable higher 
rate”, id., the court cannot adopt that approach in contravention of the 
legislative intent. Moreover, the court concludes that Customs’ decision 
to withhold the de minimus exception under these circumstances is a le- 
gitimate means of effectuating the statutory intent. 


( 
THE ONLY INQUIRY REQUIRED TO CLASSIFY THE SUBJECT COLOR 
PREPARATIONS IS WHETHER THE MAIN INGREDIENT OF THE 
PREPARATION IS LISTED WITHIN THE CHEMICAL APPENDIX BY 
WHATEVER NAME KNOWN 
Given the above analysis, the court’s inquiry is greatly simplified. In 
keeping with the Chemical Appendix’s established function (to deter- 
mine whether the color preparation was imported into or produced 
within the United States prior to the critical dates), Custonis asserts 
that the determination of a color preparation’s importation date is gov- 
erned by the Chemical Appendix Note “(1) by reference to their registry 
number with the Chemical Abstract Service (C.A.S.) of the American 
Chemical Society where available, or (2) by reference to the common 
chemical name or trade name where the C.A.S. registry number is not 
available. For purposes of these schedules, any reference to a prod- 
uct provided for in this appendix includes such products listed 
herein, by whatever trade name known.’” Defendant’s Motion at 
14 (quoting Chemical Appendix Note, HTSUS.) (emphasis in original 
motion). As such, “|t|he coloring matter in all but four of the imported 
products was unquestionably imported or produced in the United States 
in the relevant time periods because not only their C.A.S. Number, but 
also in many cases their Color Index Name and/or Number is listed.” De- 
fendant’s Motion at 19. Therefore these 52 color preparations are cor- 
rectly dutiable under the higher duty tariff provisions. 


VI 


CONCLUSION 


For the foregoing reasons, Defendant’s Cross-Motion For Summary 
Judgment is granted in full, and Plaintiff's Motion For Summary Judg- 
ment is denied. 
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